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DOCUMENTING WORKERS’ COMPENSATION
STATUTORY FUTURE CREDITS IN ALL 50 STATES

Workers’ compensation subrogation involves more than placing parties on notice of a subrogation interest. If
an insurance company or third-party adjusting company is interested in maximizing its and its insured’s/client’s
bottom line in a workers’ compensation claim, a more aggressive approach to recovering a subrogation lien or
interest is required. Active engagement of subrogation counsel to protect a carrier’s lien, prevent
gerrymandering and other efforts to reduce or eliminate a carrier’s right of recovery or reimbursement is only
the beginning. Frequently, a future credit, large loss reserve takedown and elimination of huge future workers’
compensation benefits exposure is as important as or even more important than simply making a recovery.

In most states, when an injured worker or deceased worker’s representatives file a third-party lawsuit against
a responsible tortfeasor and a recovery, the workers’ compensation carrier has certain rights of recovery
and/or reimbursement, together with a right to credit its obligation to pay future workers’ compensation
benefits based on the amount of the claimant’s third-party net recovery, or some formula set forth by state
law. Plaintiffs’ lawyers continue to throw every obstacle in the paths of subrogating carriers, seeking to
diminish or eliminate altogether your right of recovery. Opportunities for them to succeed in this area abound
for the unwary and napping subrogor. Where they fail in eliminating your lien, plaintiffs’ lawyers are now
focusing heavily on seeing to it that, despite a large third-party recovery and your right to a future credit, you
are obligated to continue making significant benefit payments years into the future. Their biggest successes in
this area come when carriers assume that simply because there is a recovery, they can stop making benefit
payments. Unfortunately, most states have certain requirements and legal hoops which must be jumped
through before a carrier has a legitimate and uncontestable right to stop making benefit payments and take
down a large reserve. This chart focuses on understanding and completely and properly complying with those
requirements.

Our book entitled “Workers’ Compensation Subrogation In All 50 States” (www.jurispub.com) remains a
necessary treatise on the nuts and bolts of workers’ compensation subrogation, including the details and many
varieties of future credits applied by 51 different jurisdictions and bodies of law around the country. While that
book remains the best source for understanding the law surrounding the application of credits, including the
various formulas applied by each state, this chart is intended to supplement that book with regard to the
details of documenting your future credit with the appropriate Industrial Accident Board, Workers’
Compensation Division, or applicable state agency. A brief overview of future credit law in each state is
presented, followed by a review of the appropriate form filings and documentation of applicable credits in
each of the 50 states and the District of Columbia.

STATE LAW REGARDING DOCUMENTATION OF CREDITS!

ALABAMA

Ala. Stat. § 25-5-11 provides for the carrier receiving a statutory credit, but the carrier owes a portion of future
benefits it is relieved from paying, constituting an attorney’s fee. This amount is calculated by using the “Miller
Formula”:

(1) Calculate “Net Recovery” (gross recovery less lien);
(2) Divide “Net Recovery” by value of third-party case;

1 Notice: State law regarding the application and documentation of future credits, like any other aspect of government,
can change without notice and for seemingly no reason at all. That means that this publication and its contents could
become obsolete without notice to the user or the author. The contents of this publication do not constitute legal advice,
which can only be dispensed within the confines of the attorney/client relationship. To verify the accuracy and
applicability of any of the forms or procedures referenced herein, it is advised that you engage and consult with
subrogation counsel.
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(3) Multiply actual future medical expenses by fraction from step 2. This gives you the carrier’s “gross
future medical expense credit”; and

(4) Reduce “gross future medical expense credit” by the carrier’s pro-rata share of fee/expenses. This
gives you the carrier’s “net future medical expense credit”.

The carrier is then responsible for any future medical expenses which exceed the “net future medical expense
credit.”

According to Alabama’s Worker’'s Compensation Division Counsel, you must submit a Form WC-4 (“Claim
Summary Form”) to the Workers’ Compensation Division. Check “Settlement” on top of the form. The form is
not well adapted to third-party settlement information, so it's recommended that you attach an addendum
which sets forth the third-party settlement gross amount, the worker’s net amount recovered, and the amount
of the credit being claimed by the carrier. The WC-4 Form can be downloaded at the Alabama Workers’
Compensation Division website at http://labor.alabama.gov/docs/forms/wc claim summ form.pdf.

ALASKA

Alaska Stat. § 23.30.015(g) provides that if an employee recovers an amount in excess of the compensation
paid, the employee may keep it, subject to the employer taking a credit for future benefits that would
otherwise be paid.

There is no specific form that must be filed to reflect the carrier’s credit. Usually, a copy of the plaintiff’s
settlement distribution sheet or the settlement agreement setting forth the settlement terms should be
sufficient. Submit the settlement terms and conditions to the Workers’ Compensation Division, specifying the
amount of any credit claimed. The credit should be approved by the Board. You could also file a Form 07-6105
(“Controversion Notice”), specifying that you are “controverting” future benefit payments because of your
right to a credit pursuant to § 23.30.015(g). Attach appropriate documentation as to the third-party recovery
to the form. A copy of this form can be found at http://labor.alaska.gov/wc/forms/wc6105.doc.

ARIZONA

A.R.S. § 23-1023(D) provides that in addition to recovering past benefits paid, the workers’ compensation
carrier receives a credit applied toward future benefit payments. This credit acts like a deductible. It must be
exceeded before the carrier is obligated to make further benefit payments. The credit is also reduced by the
employer’s percentage of negligence.

Arizona has no dedicated form for documenting a credit. However, two possible vehicles for bringing the credit
to the attention of the Industrial Commission are (1) Form 104 (“Notice of Claim Status”) and (2) Form 105
(“Notice of Suspension of Benefits”). Both forms are prescribed in Arizona Administrative Code § R20-5-106,
yet according to the Commission legal staff, there is no prescribed form available for use by carriers. Section
R20-5-106(5) does indicate that a Form 105 must contain the following:

(1) Employee, employer, insurance carrier, and claim identification;

(2) Effective date of the suspension;

(3) Reasons for the suspension;

(4) Date the notice is mailed;

(5) Name and telephone number of the individual issuing the notice; and

(6) Statement of a party’s hearing and appeal rights including filing requirements.

Presumably, these notices can take the form of a letter containing the required information. It is strongly
suggested that appropriate documentation of the third-party recovery be attached to the notice.

ARKANSAS

A.C.A. § 11-9-410 provides that the carrier is entitled to receive a set-off against future liability to pay workers’
compensation benefits.
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Arkansas does not have a specific form or procedure for properly documenting a credit. However, this isn’t a
surprise, as Arkansas employs the made whole doctrine in allocating third-party recoveries, and few claimants
are held to be made whole, yet alone have an excess recovery which would constitute a credit under § 11-9-
410. It would be prudent to file a Form AR-4 (“Report of Compensation Paid/Suspension of Payments”), along
with appropriate documentation of the third-party recovery. Indicate on the form that a credit is being claimed
under § 11-9-410 in the amount of the worker’s net recovery. The form can be located on the Arkansas
Workers’ Compensation website at http://www.awcc.state.ar.us/revisedforms/form4.pdf.

CALIFORNIA

Cal. Labor Code § 3858 provides for and defines a future credit for carriers upon resolution of a third-party
action. When a third-party recovery is effected, after expenses and attorneys’ fees are paid, the carrier is
reimbursed under § 3856. It is also relieved from its obligation to pay future compensation benefits based on
the amount recovered by the claimant. Generally, the right to a credit is statutory and can simply be asserted
without taking any affirmative action. SCIF v. WCAB (Brown), 130 Cal.App.3d 933 (Cal. App. 1982). However, if
there is any reasonable doubt as to the legitimacy or extent of the credit, the following six-step procedure
should be followed. When the employer/insurer asks for a credit for future payments based on the net
recovery which the employee obtains in a third-party action, the brief steps are: (1) Open a workers’
compensation case; (2) File a Petition for Credit; (3) File a Certificate of Readiness to proceed; (4) Secure a trial
date; (5) Subpoena the records from the applicant's civil attorney reflecting the distribution of the civil
settlement proceeds; and (6) Prove your case at trial (showing what payments were made, what recoveries
were made, etc.).

While the above procedure is effective it is not necessary in the absence of an allegation of employer
negligence or any reasonable doubt as to the legitimacy of a carrier’s credit. Many carriers believe that they
must continue to pay benefits, especially if there is an existing award, until the Board has granted a Petition for
Credit. This is simply untrue. If there is a reasonable and good faith doubt as to the applicant’s entitlement to
continuing benefits, the employer cannot be penalized for terminating those benefits. As one appellate court
has ruled it would be “financially foolhardy” to continue to provide benefits in the face of a third-party
recovery arguably extinguishing any such entitlement.

California does not have a specific form for applying for or perfecting a future credit. A carrier can file a WCAB
Form 49 (“Petition for Commutation of Future Payments”), specifying indicating that a statutory credit is being
sought under § 3861 of the Workers’” Compensation Act. This form can be located on the California State
website governing workers’ compensation at http://www.dir.ca.gov/dwc/FORMS/DWC Form49.pdf. By far,
however, the easiest method of obtaining the credit is to get the claimant or his/her attorney to execute a
Stipulated Credit.

COLORADO

C.R.S. § 8-41-203(1)(b) provides that carriers may receive a credit toward future benefits owed to the worker,
whenever the worker receives a third-party recovery in excess of the compensation lien.

Colorado does not have a specific form or requirement for applying for or perfecting a future credit. Where
necessary, the future credit can be brought to the Colorado Division of Workers’ Compensation by filing a
WC54 (“Petition to Modify, Terminate, or Suspend Compensation”). Such a form can be found at
https://www.colorado.gov/pacific/sites/default/files/WC054 Petition Objection Modify Terminate Suspend
Comp.pdf. Describe the reason for the termination as “Claimant has received a net third-party recovery in the
amount of ...” and attach a copy of the settlement agreement, settlement disbursement sheet, or the like.

CONNECTICUT

C.GS.A. § 31-293 allows a workers’ compensation carrier to obtain a credit against unknown future
compensation payments to the extent of a third-party tort recovery, less expenses, and attorney's fees. The
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Commissioner has the responsibility to calculate this future credit, but the carrier MUST intervene into the
third-party action and make an affirmative claim for the credit or it waives the credit.

Connecticut has no dedicated form or procedure for declaring a statutory credit, but Form 36 (“Notice of
Intention to Reduce or Discontinue Payments”) may be completed by the respondent (employer/workers’
compensation insurance carrier) where it is necessary to notify the Workers’ Compensation Commissioner, the
claimant, and all parties to the claim of its intention to reduce or discontinue payment of the claimant’s
workers’ compensation benefits. Specify the reason as a “statutory credit under Section 31-293 due to a third-
party recovery by the claimant” but be certain your claim for a credit has been properly asserted in the third-
party action via an Intervention first. Form 36 can be found under available forms at the Commission website:
https://portal.ct.gov/WCC/Workers-Compensation-Forms/Insurance-Forms. It is filed with the State of
Connecticut Workers” Compensation Commission. They are filed when an employee moves from Temporary
Total to Temporary Partial benefits, or if they have been put at MMI by one doctor or another and the carrier
wants to switch the benefit. They are also used to assert a future credit if a third-party case is settled and the
employee receives a recovery from same. Once filed, the employee has fifteen (15) days to object else they get
approved automatically assuming all is in order. It must be approved by the Commissioner.

DELAWARE

10 Del. C. § 2363(e) provides that any payments or recovery received by the employee is to be treated as an
advance payment by the employer on account of any future payment of future compensation benefits.

Delaware has no Industrial Accident Board Rules, Administrative Rules, or Forms which specifically deal with
documentation of a carrier’s future credit. However, when officially placing the Industrial Accident Board on
notice of a future credit is desired, forms which may serve to notify the Industrial Accident Board of the
carrier’s intention to take a future credit include Form 16 (“Petition For Commutation”) and Form 13 (“Petition
To Determine Compensation Due To Injured Employee”), found on Delaware’s Industrial Affairs website at
http://dia.delawareworks.com/workers-comp/forms.php.

DISTRICT OF COLUMBIA

D.C. Code Ann. § 32-1535(e)(1) provides that where an employee has instituted a third-party action within the
six-month period, the workers’ compensation carrier is liable for the difference between the amount
recovered by the employee and the total damages amount as determined by the Mayor.

There is no specific form or procedure for applying for a future credit, and District of Columbia law regarding
the automatic nature of the credit is non-existent. Therefore, where it is felt necessary to get the blessing of
the Department on a future credit which the carrier will be taking, it is advisable for the carrier to file an
“Application for Informal/Mediation Conference” with the Department of Employment Services, indicating a
desire to terminate benefits due to a statutory future credit. The application can be obtained at
http://does.dc.gov/sites/default/files/dc/sites/does/publication/attachments/DOES Informal mediation conf

erence_0.pdf.

FLORIDA

F.S.A. § 440.39 provides that if the carrier brings the third-party action itself, it can recover all past and future
benefit payments in that suit. If the employee brings the suit, the Manfredo formula applies to reduce both the
past lien reimbursement and the future credit. Manfredo applies when the plaintiff recovers less than full
damages. The Manfredo formula is the ratio of the net settlement to the judicially determined full value of the
plaintiff’s claim. A hearing is held in the trial court to determine this. Take the “net recovery” (gross recovery
less fees and costs) over the full value of case. This fraction is then taken times the past benefits to determine
the carrier’s lien reimbursement and its future credit.

Third-party settlements must be approved if the claimant is not represented by an attorney. If the claimant is
represented, then no approval is required. Upon settlement, the carrier is entitled to reduce future benefit
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payments it owes by the percentage calculated per Manfredo. The Circuit Court can approve reduction of
future benefit payments. If the Circuit Court is not involved, or out of an abundance of caution, the carrier can
fle a Form DFS-F2-DWC-4  (“Notice of Action/Change”), which can be found at
http://www.myfloridacfo.com/Division/WC/pdf/DFS-F2-DWC-4.pdf. Under the “Benefit Adjustment Code”
section of the form, fill in “B” for “Subrogation/Third-Party Recovery”.

Florida’s Administrative Code 69 FL ADC 69L-3.0091 sets forth some rather specific and detailed requirements
with regard to completion and filing of Form DFS-F2-DWC-4, and should be closely consulted.

GEORGIA

There doesn’t appear to be any statutory or case law authority which gives the workers’ compensation carrier
a right to take a credit/advance or a vacation from paying future workers’ compensation benefits in the event
that the employee recovers a large amount in his third-party action.

HAWAII

Haw. Rev. Stat. § 386-8 provides that the amount of a third-party recovery in excess of compensation benefits
paid to the worker constitute a credit or advance to the carrier. The carrier is relieved from making further
compensation payments to the employee up to the entire amount of the balance of the settlement or excess
paid to the worker. The Director of Labor retains the discretion, and necessarily the jurisdiction, to determine
whether or not the employer/carrier has an obligation to make further or future compensation payments to
the employee. Parties may not compromise such future obligations without the approval and blessing of the
Director of Labor.

The State of Hawaii Department of Industrial Relations, Disability Compensation Division does not maintain a
form or procedure to be used for documenting with the Division the amount of a carrier’s statutory credit
and/or its intention to cease benefit payments as the result of a third-party recovery by the claimant and/or
his/her family. Haw. Admin. Code § 12-10-31(c) does, however, provide as follows:

(c)The director may hold a hearing at the director’s discretion or on application of a party of interest to
determine whether or not the employer has an obligation to make further compensation payments
including reimbursements and credits against sums recovered from any third party.

While an ad hoc form certainly can be used as one vehicle for complying with this administrative code
provision and getting the blessing of the Disability Compensation Division and its director for any future credit,
the utilization of WC-77 (“Application for Hearing”), specifying indicating that the carrier wants to document
its future credit under § 386-8 of the Hawaii Statutes and § 12-10-31(c) of the Hawaii Administrative Rules. This
form can be located on the State of Hawaii Department of Labor and Industrial Relations website at
http://labor.hawaii.gov/dcd/files/2013/01/WC-77.pdf.

IDAHO

Under Idaho Code § 72-223(5), if the third-party recovery exceeds the amount of the workers’ compensation
benefits paid, an employer is entitled to claim a credit against its future liability for compensation benefits. The
credit applies as future compensation benefits become payable. The employer will have to reimburse the
employee for a proportionate share of attorneys’ fees and costs paid by the employee in obtaining that
portion of the third-party recovery corresponding to the credit claimed.

Idaho has no dedicated form or procedure used to notify the Industrial Commission of a carrier’s intention to
take a future credit or documentation of same. IC Form 8 (“Notice of Claim Status”) may be used for this
purpose, where desired. A copy of this form can be found on the Idaho Industrial Commission’s website at
https://iic.idaho.gov/wp-content/uploads/sites/111/2019/07/ic 8 -status change 2019.pdf. Check the box
marked “Your benefit payments will be stopped”, and indicate the reason is a “third-party settlement and
resulting future credit under § 72-223.” File a copy with the Industrial Commission accompanied by sufficient

I

documentation of the third-party settlement and the claimant’s “net recovery.”
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ILLINOIS

The carrier is entitled to a credit on future benefits owed, minus 25% for attorneys’ fees. The carrier does not
have to do anything special to get this recovery/credit. Practically speaking, the carrier is still required to make
payments, but it automatically gets a 75% reduction on future payments and the carrier pays 25% of the
weekly payments as an attorney’s fee. This payment can be worked out in negotiation of the settlement.

The Industrial Commission has authority to determine the credits to which the employer’s carrier is entitled for
amounts received by the claimant in a third-party tort action, where the carrier’s lien rights have not been
adjudicated by the Circuit Court. If a carrier fails to assert a lien in a third-party action, it does not waive its
ability to seek from the Industrial Commission a determination of credits to which it is entitled based on the
third-party recovery

The Industrial Commission approves settlements, but there is no prescribed form for approval of third-party
settlements. Frequently, settlements will be approved as part of a lump sum settlement contract which uses
Form IC5. That form can be found at https://www?2.illinois.gov/sites/iwcc/Documents/icOSFORM.pdf.

INDIANA

The Indiana workers’ compensation subrogation statute specifically provides that the liability of the workers’
compensation carrier to pay further compensation benefits shall terminate upon third-party recovery,
regardless of whether all of the dependents are entitled to share in the proceeds. I.C. § 22-3-2-13 (2000). In
fact, it states the following occurs when there is a judgment in or settlement of a third-party case:

..the liability of the employer or the employer’s compensation insurance carrier to pay further
compensation or other expenses shall thereupon terminate, whether or not one (1) or all of the
dependents are entitled to share in the proceeds of the settlement or recovery and whether or not one
(1) or all of the dependents could have maintained the action or claim for wrongful death. Id.

Indiana courts confirm that this means that where an injured worker settled a claim with the third party, the
liability of the employer to pay further compensation benefits was terminated. McCammon v. Youngstown
Sheet & Tube Co., 426 N.E.2d 1360 (Ind. App. 1981); Smith v. Champion Trucking Co., 925 N.E.2d 362 (Ind.
2010); Koughn v. Utrad Indust., 275 N.E.2d 572 (Ind. App. 1971). This was justified because § 22-3-2-13 gave
the employee an option of either collecting a judgment and repaying the employer for compensation
previously drawn, or assigning all rights under the judgment to the employer and thereafter receiving from the
employers’ compensation to which he is entitled. I.C. § 22-3-2-13 (2000).

Generally, because the settlement with a third party terminates the employer’s opportunity to recover its
expenses from the party responsible for the employee’s injuries, these absolute bar provisions are designed to
prevent employees from settling with third parties without the employer’s consent. Niegos v. Arcelor Mittal
Burns Harbor, LLC, 2010 WL 5087668 (Ind. App. 2010).

There doesn’t appear to be any administrative rules or regulations with regard to documentation of a future
credit in Indiana. Carriers wishing to be thorough and cautious before stopping future benefit payments after
the claimant receives a third-party recovery may file a State Form 29109 (“Application for Adjustment of
Claim”) with the Indiana Workers’ Compensation Board. The form can be found at
https://forms.in.gov/Download.aspx?id=4895.

IOWA

I.C.A. § 85.22(1) deals with the situation where the worker brings the third-party action, and makes no
provision for a credit to the workers’ compensation insurance carrier against benefits that will be paid in the
future. This is in sharp contrast with § 85.22(2), which involves the scenario where the carrier brings the
subrogation suit, and which makes a specific allowance for a credit against future workers’ compensation
benefits. lowa courts have held that a § 85.22(1) lien merely provides security for reimbursement on benefits
for which an indemnitor “is liable.” Section 85.22(1) does not guarantee the carrier any immediate recovery (a
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“credit”) on future payments it will make. However, it does provide the carrier with a lien to secure
reimbursement. The courts have held that this lien provides security for “all payments, even those made to
satisfy the carrier's periodically-accruing liability after the disposition of the action against the third person.”
So, although the statute itself doesn’t directly specify a “credit” where the worker brings suit, the courts have
read the “credit” into such a scenario.

lowa has no specific form for documenting a future credit. Usually, this is accomplished with the filing of a
Memorandum of Settlement which must be prepared between employee and carrier and which sets forth the
agreed upon credit. It is advisable to attach documentation of the third-party settlement, setting forth the net
recovery by the claimant, to the Memorandum of Settlement. Section 85.35 provides that any settlement of a
workers’ comp claim must be in writing on forms prescribed by and submitted to the workers’” comp
commissioner for approval. Although it is not specifically designed for use in these situations, a Form 14-0021
(“Agreement for Settlement”) can be used if carefully completed. This form can be found at
https://www.iowaworkcomp.gov/sites/authoring.iowadivisionofworkcomp.gov/files/Agreement%20for%20Se
ttlement%20--%20Form%2014-0021%20--%202019.07%20empty.pdf.

Section 85.22(3) indicates that before a third-party settlement can be effective, it must be done with the
written consent of the insurance carrier. If those parties refuse consent, the employee can request written
approval of the lowa Workers’ Compensation Commissioner.

Warning: lowa case law provides that a carrier must file, at a minimum, a Notice of Lien in a third-party action,
or risk losing its lien and its future credit.

KANSAS

K.S.A. § 44-504(b) provides that when the worker makes a recovery prior to completion of payment of
workers’ compensation benefits, the amount of the judgment, settlement or recovery which is in excess of the
amount of compensation and medical benefits paid up to the date of recovery shall constitute a credit and
shall be credited against future payments of compensation and medical benefits owed by the workers’
compensation carrier.

There is some authority which indicates that the right to a credit may be waived if not timely asserted by a
workers’ compensation carrier at the time of the settlement, judgment and/or distribution of the proceeds of
the third-party case. Also, the credit is reduced by the percentage of negligence of the employer found to have
contributed to the injury.

Section 44-504(b) grants a credit when the amount of a third-party recovery “exceeds the amount of
compensation in medical aid paid to date.” Section 44-504(d) provides that the formula for determining the
amount of the future credit is the recovery less the amount of benefits paid to date. Future credits, just like
subrogation liens, are to be diminished when the employer is found to be at fault. The mechanism prescribed
by § 44-504(d) to diminish a future credit is the same formula as that is used to determine the diminished lien:

Diminished future credit = future credit minus [recovery x percentage of employer’s fault].

If the diminished lien value is a negative number, there is no future credit. Although Kansas has no dedicated
forms for documenting a carrier’s statutory credit or confirming the calculation thereof, an agreement or
stipulation between the parties would suffice. If that is not possible, the carrier could try submission of a Form
E-5 (“Application For Review and Modification”), even though that form references § 44-528 as statutory
authority for the modification — a statute which doesn’t mention credits, along with proper documentation of
the third-party recovery and setting forth the calculation of the credit That form can be found at the Kansas
Division of Workers’ Compensation — Division of Labor website, which can be found at
https://www.dol.ks.gov/documents/20121/90828/k-wc-e-5.pdf/097929b6-c9bf-2ec5-b08f-
6b9ae310c782?version=1.0&t=1614320967779.

KENTUCKY
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In Kentucky, the right to a subrogation credit in a workers’ compensation case is purely statutory. K.R.S. §
342.700. As a result, the Administrative Law Judge has jurisdiction to resolve any subrogation issues, including
the credit issued. The burden of proving the affirmative defense of entitlement to a credit is on the employer.
Whittaker v. Hardin, 32 S.W.3d 497 (Ky. 2000). When prima facie evidence of a credit is introduced, the burden
of going forward with evidence that a portion of the tort recovery is not available for subrogation credit should
be placed on the employee. It appears that in Kentucky the credit is issued on the net recovery by the worker
of those elements to which the workers’ compensation carrier is subrogated.

In one Kentucky Appellate Court decision, an injured worker was paid $110,000 in workers’ compensation
benefits and settled a third-party action against the premise owner where she slipped and fell, as well as the
manufacturer of the rubber mat on which she fell. The proceeds of settlement were not expressly allocated
among the several types of damages that the worker sought to recover. Under a separate agreement, the
workers’ compensation carrier settled its subrogation interest against both defendants and specifically
retained its claims for a credit against the recovery made by the worker. While the worker agreed that the
carrier was entitled to a credit for those amounts she had received which duplicate future workers’
compensation benefits, the parties could not agree as to the extent of the carrier’s subrogation interest and
recovery and asked the trial court to allocate the settlement proceeds between categories of compensable and
non-compensable damages and to thereafter award the carrier its future credit. Because the burden of going
forward with evidence that a portion of tort recovery is not available for a subrogation credit is properly placed
on the employee, the employee must meet this burden. /d.

There do not appear to be any specific requirements or forms with regard to filing for and documenting a
future credit.

LOUISIANA

Under La. R.S. § 23:1103, a workers’ compensation carrier is entitled to be reimbursed its past lien and any
excess paid to the injured worker is to constitute a credit on all benefits which the carrier may come to owe in
the future to, or on behalf of, the injured worker up to the amount of the tort recovery by the injured worker.
Id. Until this excess is exhausted, the carrier should be obligated to make no further compensation payments.
After exhaustion of the excess, however, if further compensation payments or benefits should become due,
the carrier should then become obligated to resume benefit payments. /d. However, the carrier’s credit for
future compensation must be limited to the actual award for future loss of earnings in the third-party action.
Id. 1t appears that a workers’ compensation carrier is not entitled to a credit for future medical benefits, even
when the amount which the third-party tortfeasors paid in settlement exceeds that sufficient to reimburse the
workers’ compensation carrier. Brooks v. Chicola, 514 So.2d 7 (La. 1987); Breaux v. Dauterive Hosp. Corp., 838
S0.2d 109 (La. App. 2003). Until the carrier’s credit for compensation benefits is exhausted, the carrier should
be obligated to make no further compensation payments or medical benefits. After exhaustion of the excess, if
further compensation payments or benefits should become due, the carrier should then become obligated to
resume payments. Breaux v. Dauterive Hosp. Corp., supra.

This credit means that the carrier may cease benefit payments from the date of the settlement. The carrier
doesn’t obtain the cash damages unless the carrier has brought the suit itself without any participation by the
employee. Houston General Ins. Co. v. Commercial Union Ins. Co., 649 So.2d 776 (La. App. 1994). The amount
of any credit due to the employer or carrier may be determined in the judgment of the trial court if agreed to
by the parties. Otherwise, it must be determined pursuant to the provisions in § 23:1102(A). La. R.S. §
23:1101(B) (2005); Burns v. Apache Corp., 902 So.2d 1160 (La. App. 2005). That section provides that any
dispute with regard to the calculation of the future credit may be filed with the Office of Workers’
Compensation and tried before a workers’ compensation judge. La. R.S. § 23:1102(A) (2005). Documentation
of a future credit and cessation of compensation benefit payments due to a successful third-party recovery by
the employee can by made by filing Form LWC-WC-1003 (“Stop Payment”), which can be downloaded at
http://www.laworks.net/Downloads/OWC/1003form.pdf. In Section G of that form, the carrier should enter
the amount paid to carrier/insurer for various expenses relating to the third-party case and ultimately
recovered from a third party. These Items should not be listed in sections A through F of that form.
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MAINE

A workers’ compensation carrier under the Maine Workers’ Compensation Act is entitled to recoup not only
current benefits paid to date, but may also set-off any future compensation payments for the liability incurred
until the amount credited to the carrier equals the workers’ net recovery from the third party. Liberty Mut. Ins.
Co. v. Weeks, 404 A.2d 1006 (Me. 1979). The operation of this future credit provision provides that an
employer will not be required to pay future benefits until such point when those future benefits will have
equaled the net recovery of the employee.

If the amount of the third-party settlement attained by the worker is greater than the present value of future
payments the employer would have paid in the future, the employer’s payments are entirely suspended for
the duration of the period of liability. Nichols v. Cantara & Sons, 659 A.2d 258 (Me. 1995). However, if the
amount of the settlement attained by the employee is not sufficient to cover the amount of future payments
for which the carrier would eventually become liable, then the carrier’s liability is suspended only to the extent
of the settlement amount. /d; 39 M.R.S.A. § 107 (2001).

While there does not appear to be any specific requirements for documentation of a carrier’s future credit,
such a credit might be documented by filing a Form WCB-8 (“Certificate of Discontinuance or Reduction of
Compensation”), which can be found at http://www.maine.gov/wcb/forms/WCB-8.pdf.

MARYLAND

Md. Lab. and Empl. Code § 9-903 governs the credit to be received by a workers’ compensation carrier upon
successful conclusion of the third-party action. Md. Lab. & Empl. § 9-903 (1957). It provides as follows:

§ 9-903. Receipt of amount in suit. (a) Except as provided in subsection (b) of this section, if a covered
employee or the dependents of a covered employee receive an amount in an action:

(1) the amount is in place of any award that otherwise could be made under this title; and
(2) the case is finally closed and settled.

(b) If the amount of damages received by the covered employee or the dependents of the covered
employee is less than the amount that the covered employee or dependents would otherwise be entitled
to receive under this title, the covered employee or dependents may reopen the claim for compensation
to recover the difference between:

(1) the amount of damages received by the covered employee or dependents; and
(2) the full amount of compensation that otherwise would be payable under this title. Md. Lab. &
Empl. § 9-903 (1991).

Any amount recovered in a third-party action is “in place of an award that could be made under the Workers’
Compensation Act.” Md. Lab. & Empl. § 9-903(a)(l) (1991). Generally, a credit is calculated for the carrier by
taking the total amount of the settlement, less attorneys’ fees and costs. Upon settlement of a third-party
action, the carrier is entitled to reimbursement from the proceeds and the workers’ compensation claim will
not be terminated or payment suspended if the sum of the credits to the employer is less than the
compensation that the employee would otherwise be entitled to receive. Ankney v. Franch, 652 A.2d 1138
(Md. 1995), rev’d on other grounds, 670 A.2d 951 (Md. 1996). However, if a worker reaches an unauthorized
settlement in an action against a third party before the filing of a workers’ compensation claim, it constitutes a
binding election of remedies. Central GMC, Inc. v. Lagana, 706 A.2d 639 (Md. Spec. App. 1998).

Maryland’s Code of Regulations has special requirements for Compromise and Settlement of a compensation
claim when a third-party recovery is involved. Md. ADC 14.09.01.19, Rule 19B. Rule 19B provides as follows:

B. Special Requirements.

(1) Claims Involving Third-Party Liability. When the settlement arises in connection with a claim involving
a third-party liability action under Labor and Employment Article, Title 9, Subtitle 9, the agreement
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submitted to the Commission for approval, in addition to complying with §A, shall contain or be
accompanied by the following:

(a) A statement of the full amount of compensation paid or to be paid by the employer and insurer;

(b) A statement of the total amount of compensation paid or payable, the amount the employer or
insurer is waiving reimbursement from the third-party settlement, the amount of the third-party
settlement, the amount of attorney's fee charged in the third-party case; and

(c) A copy of the release or judgment.

This information is appended to Maryland WCC Form H-07 (“Settlement Worksheet”) as required by question
6. A copy of this form can be found at http://www.wcc.state.md.us/PDF/PDF Forms/Settle work.pdf.

MASSACHUSETTS

Massachusetts’ off-set is not an actual holiday as it is in some other states. Massachusetts allows a dollar-for-
dollar off-set of the excess of any future medical or indemnity benefits until the employee’s net recovery is
exhausted. In Massachusetts, the “excess amount” is euphemistically given a name resulting from the leading
case which decided it. In Hunter v. Midwest Coast Transport, the court interpreted what Massachusetts’ law
means by “excess”. This is known as the “Hunter off-set”.

Hunter provides for a situation where there are benefits to be paid in the future on behalf of a worker. Once
the carrier has paid its pro-rata share of attorneys’ fees and costs and is subjected to future claims for benefits,
the employee’s future claims for benefits are paid on a fraction basis. The carrier pays the benefits in the same
ratio that the employee’s attorneys’ fees and costs bear to the amount of the total recovery from the third-
party action. When the total amount of future claims equals the statutory excess, the carrier’s obligation to
make full compensation benefits resumes. Therefore, if the attorneys’ fees and costs are one-third of the
recovery, the carrier pays one-third of the employee’s claims subsequent to the third-party recovery as the
claims for benefits arise until the total amount of claims equals the statutory excess recovered in the third-
party action. In this way, the excess off-sets the obligation to pay future benefits.

Put another way, Hunter stands for the proposition that as to any future benefits the employee might be
entitled to, the carrier must pay the percentage of costs of recovery until the employee’s gross settlement
excess amount is met. For example, if the third-party case settles for $200,000, the worker’s compensation lien
is $100,000, the plaintiff’s attorney’s fee is one-third and there is $10,000 in litigation costs, you must take the
attorney’s fees and a pro rata percentage of litigation costs (5% costs + 33.33% attorney’s fees = 38.33%
[Hunter percentage]). The carrier then becomes responsible for that percentage (38.33%) of every medical bill
or indemnity payment until the employee’s gross recovery of $100,000 is exhausted, at which point the carrier
goes back to paying 100% of future benefits. Plaintiffs’ attorneys try to suggest that the off-set is applied to the
employee’s “net” recovery rather than the “gross” recovery, which in the example above, would mean a credit
of only $61,667 as opposed to $100,000. Clearly, this would be an unjust enrichment to the employee as the
carrier would actually be paying for the attorney’s fees and costs twice.

The carrier’s off-set/credit reflects the employee’s attorneys’ fees and costs of the third-party action. The
carrier pays a percentage of each future claim equal to the ratio of the total attorneys’ fees and costs bear to
the total third-party recovery. The carrier pays for the fees and costs in proportion to the benefit it receives.
The carrier may not reduce its future benefits to a present value.

When a third-party action settles, the gross settlement is reduced by the amount paid to the claimant, the
amount the carrier agrees to accept when compromising its statutory lien, as well as attorneys’ fees and costs.
The remainder is the excess or credit to which the carrier is entitled. Turner v. Thomas K. Dyer, Inc., 672 N.E.2d
994 (Mass. App. 1996). The underlying principle behind giving the carrier a credit is the same as the principle
for the workers’ compensation statute in general, which is to prevent a double recovery. Percoco’s Case, 634
N.E.2d 1385 (Mass. 1994).
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Where the carrier agrees to voluntarily reduce its lien in order to effectuate a settlement, the plaintiffs’
attorney may argue that there is no Hunter off-set because the settlement does not “exceed the lien”.
Subrogation professionals should be careful to condition any reduction in the lien amount on a very clearly
established formula for reimbursement of the carrier, as a condition to an agreement to reduce a lien.
Although one of the primary purposes of the Massachusetts’ subrogation statute is to make the compensation
carrier whole from the proceeds of a third-party action, the carrier may agree to accept less than full
reimbursement in connection with their settlement submitted for approval. Taylor v. Trans-Lease Group, 612
N.E.2d 254 (Mass. App. 1993). However, without the carrier’s consent, its right of reimbursement may not be
abridged. Id. Technically, if a carrier compromises its workers’ compensation lien, they are not entitled to a
“Hunter off-set” per se. Instead, the carrier is entitled to a “dollar-for-dollar off-set” for the net amount the
employee receives, which in essence is a “holiday”.

Assume a gross settlement of $200,000 in a case in which the carrier’s lien is $100,000 and costs are $10,000.
The carrier takes its lien less a 33% attorney’s fee and 5% costs. The employee pays the same 33% fee and 5%
costs out of his share. Now, if the employer receives further benefits for medical payments, they are reduced
under the “Hunter off-set” so that the employer is responsible for 62% of them. This differs from some states
where there is a “holiday”. Plaintiffs’ attorneys would have you believe that they can take the plaintiff's net
recovery of $62,000, minus attorneys’ fees and costs, and claim the remainder as a “Hunter off-set” (i.e.,
$62,000 - $38,000 = $24,000). This is wrong. A carrier who wants to reduce its lien must determine whether it
wants to provide the plaintiff with a “net” amount that it will accept in settlement, or a “gross percentage”.
With the gross percentage, the carrier becomes liable for its “pro rata share” of attorneys’ fees and costs. For
example, if the carrier has a lien of $100,000 and there is not expected to be an offer in excess of $100,000,
the carrier can say that it will accept $33,000 net or it can say it wants 50% of the gross settlement. If the
carrier opts to accept a percentage of the gross settlement, then the provisions of § 15 apply. This means on
$100,000 settlement, carrier receives $50,000 but is responsible for $16,666.66 in attorney’s fees. With $5,000
in costs, insurer would owe 50% of those costs ($2,500) and Hunter off-set would be 38.33%. Therefore, on a
gross settlement of $100,000 split 50/50, the carrier would net $30,833.33 and the employee would net
$30,833.33. The “Hunter off-set” would be 38.33% of every future benefit until $50,000 (employee’s gross
settlement) is exhausted and the carrier would be paying its share of the $19,166.66 attorney’s fees plus costs
which the employee had to pay. So while the plaintiffs’ attorney is technically correct that if the settlement
doesn’t exceed the carrier’s lien there is no “Hunter off-set,” you can fashion your reduction in such a way that
you take a direct dollar-for-dollar off-set or a “holiday” as applied in other states.

Rule 1.21 of the Code of Massachusetts Regulations within the Dept. of Industrial Accidents provides:
1.21: Third-Party Liability

(1) When an employee who claims or receives benefits under M.G.L. c. 152 seeks damages from some
person or entity other than the employer or its workers’ compensation insurer, the employee shall
immediately notify the insurer by certified mail of the commencement of the action. Where the workers’
compensation insurer proceeds to enforce the liability of such third person, it shall notify the employee in
the same manner.

(2) Where the employee or the workers’ compensation insurer recovers judgment or reaches a
settlement in a civil action in any court, the terms of such judgment or settlement shall be reported
immediately to the Department as well as to the appropriate rating bureau as required by M.G.L. c. 152,
§ 53A(4).

(3) When the parties elect to submit to the jurisdiction of the Department, the settlement by agreement
shall be in writing and in conformity with the guidelines and format prescribed by the Department.
Approval authority statutorily residing in the Reviewing Board and the Board may be delegated to an
individual administrative law judge or administrative judge by the senior judge.

(4) A hearing on the merits of the proposed settlement will be held if requested by the parties. In the
alternative, the parties may waive their right to a hearing and submit the executed settlement
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agreement to the designated judge for review and disposition, except when a third-party settlement is
conditioned upon the approval of a lump sum settlement. In that circumstance, a hearing on the merits
of both agreements must be heard by the same judge. 452 MA ADC 1.21.

While Massachusetts doesn’t have a form dedicated to documentation of a future credit, Form 108
(“Insurer’s Complaint for Modification, Discontinuance, or Recoupment of Compensation”) can be filed with
the appropriate information included. Form 108 can be found at the Massachusetts’ Dept. of Industrial
Accident’s website at:
https://www.mass.gov/doc/form-108-insurers-complaint-for-modification-discontinuance-or-recoupment-
of-compensation/download? ga=2.263631812.911260550.1642097076-1235535579.1642097076.

MICHIGAN

If the third-party recovery exceeds the workers’ compensation benefits amount paid, a future credit is
calculated under the case of Franges v. General Motors Corp., 274 N.W.2d 393 (Mich. 1979), which indicates
that the appropriate amount would be taken from each weekly benefit as it becomes due because of the third-
party recovery. However, the credit formula is very complicated. Under M.C.L.A. § 418.827, an injured worker
must reimburse the carrier for past and future compensation benefits; expenses of recovery may be first
deducted from any recovery gained from the third-party tortfeasor and costs of recovery should be shared
proportionately by the injured party and workers’ compensation carrier. Manninen v. Warner Swasey Co., 262
N.W.2d 31 (Mich. 1977). The recovery amount and the injured worker and his family’s recovery expenses, for
purposes of applying the formula to apportion recovery from the third-party tortfeasor between the injured
worker and carrier, should be determined as they appear on the judgment date. Bonarek v. Wayne Cty. Bd. of
Institutions, 419 N.W.2d 21 (Mich. 1987).

If the plaintiff and workers’ compensation carrier cannot agree on a division of the third-party recovery, the
Michigan Supreme Court has given the courts a formula they can follow in ordering such a division. Franges,
supra. In Franges, the court gave us the following formula:

DISTRIBUTION CALCULATION

(1) Gross Recovery $150,000.00
(2) Litigation Costs 2,000.00
(3) Attorney’s Fees 50,000.00
(4) Cost of Recovery (line 2 + line 3) 52,000.00
(5) Apportionment % (line 4 = line 1) 34.667%
(6) Compensation Lien (past) 25,000.00

(7) Carrier Share of Costs (line 6 x line 5)

** Franges referred to as “Apportionment of Expenses for Reimbursement.”
(8) Carrier Net Recovery (line 6 —line 7) 16,333.33
(9) Employee Gross Recovery (line 1 — line 6)

8,666.67

125,000.00
(10) Employee Cost Recovery (line 9 x line 5) 43,333.75
(11) Employee Net Recovery (line 9 — line 10) 81,666.67
(12) Carrier’s Apportionment of Recovery Expense for Future Credit (line 10 x line 11) 53.0612%
**This is the second apportionment percentage.
(13) Workers’ Comp Rate 224

(14) Future Weekly Benefit (line 13 x line 12)
**Franges referred to as “Reimbursement to Employee by Insurer for Costs of 118.86
Recovery.”

(15) No. Weeks Before Resume Comp (lines 11 + 13) 364.5833
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** An interactive “Franges calculator” used to help calculate future credits can be found at the following site:
http://www.michigan.gov/documents/wca franges wksht 79194 7.pdf.

DISTRIBUTION RESULTS

Plaintiff’s Attorney Present Net Recovery $52,000.00
Carrier’s Present Net Lien Recovery 16,333.33

Employee’s Present Net Recovery 81,666.67
Gross Recovery $150,000.00

In apportioning a third-party recovery, the court must first determine the total cost of recovery, and then
determine the “apportionment percentage” by dividing the gross recovery into the total cost of recovery.
Franges, supra. The court must then determine the amount necessary to reimburse the carrier for
compensation previously paid, determine the carrier’s expense for reimbursement interest, and then
determine the employee’s recovery. Id. The court must then obtain the apportionment of expenses for the
employee’s recovery, and then subtract the carrier’s reimbursement and the employee’s share of the cost of
recovery from the gross recovery to determine the carrier’s future benefit. Id. While the Franges case is
confusing, the formula might be best calculated as set forth above, using the following definitions:

e Gross Recovery: The amount of settlement or verdict.

¢ Cost of Recovery: Preparation and litigation costs and attorneys’ fees.

e Apportionment Percentage: Gross recovery divided by cost of recovery.

e Total Workers’ Compensation Carrier’s Lien: Amount of benefits paid at date of settlement.

e Carrier’s Portion of Cost of Recovery: Total lien multiplied by apportionment percentage.

e Carrier’s Present Net Recovery: Total lien minus carrier’s portion of cost of recovery.

¢ Employee’s Gross Recovery: Gross recovery minus total workers’ compensation carrier’s lien.

e Employee’s Portion of Cost Recovery: Employee’s gross recovery multiplied by apportionment
percentage.

e Carrier’s Future Credit: Employee’s net recovery (employee’s gross recovery minus employee’s portion of
cost recovery).

Using this formula and the Franges calculator referenced above, you can determine the net recovery of all of
the parties based on the amount of the proposed settlement if you set a specific number for “cost of
recovery”. Once those two variables have been determined, the balance of the formula can be calculated.

In apportioning the costs of the third-party tort recovery between the compensation carrier and the plaintiff,
the total costs of recovery are subtracted from the gross recovery and the amount of reimbursement for
benefits paid by the insurer, plus the amount of the advance credit given to the insurer for benefits payable in
the future as of the date of the tort recovery, are divided by the tort recovery. This expresses the insurer’s
proportionate share of costs in the tort recovery and the balance of those costs is applicable to the employee’s
interest in the tort recovery. Crow v. Reliance Ins. Co., 274 N.W.2d 484 (Mich. 1978); Franges, supra.

There doesn’t appear to be a specific form necessary for documenting a future credit. However, Michigan’s
Form WC-107 (“Notice of Dispute”) can be filed with the appropriate third-party information included. It can
be found at http://www.michigan.gov/documents/wca/wca WC-107 fillin 223236 7.pdf.

MINNESOTA

In order to obtain its statutory credit after a third-party recovery by a worker, the carrier must cause a petition
to be filed with the Workers’ Compensation Division, setting forth details of the third-party settlement and
other information regarding the carrier’s subrogation interest. Minn. A.D.C. §1415.4000 (2006) (Office of

Work Product of Matthiesen, Wickert & Lehrer, S.C. Page 14 Last Updated 1/13/2022


http://www.michigan.gov/documents/wca_franges_wksht_79194_7.pdf
http://www.michigan.gov/documents/wca/wca_WC-107_fillin_223236_7.pdf

Administrative Hearings — Workers’ Compensation Litigation Procedures). Where there is no dispute about the
facts or the calculation of the subrogation interest, credit or sum payable to the employee under M.S.A. §
176.061(5), the insurer and employee may submit a petition based on stipulated facts under M.S.A. § 176.322,
to the Workers’ Compensation Division for an order determining the carrier’s subrogation interest and credit.
Id. Instead of petitioning the Division for an order under subpart 1, parties may request an award from a judge
by submitting a stipulated agreement under M.S.A. § 176.521, or by filing a petition under M.S.A. § 176.291 for
a determination of a subrogation interest and credit. /d. Either a Petition for Third-Party Order is filed for
approval of the Division and the proceeds will be distributed exactly according to formula contained in MN
ADC 1415.4000, or a stipulation drafted by the parties can be filed where the parties agree to deviate from the
formula.

Subpart 1. Determination of subrogation interest by division.

Where there is no dispute about the facts or the calculation of the subrogation interest, credit, or sum
payable to the employee under Minnesota Statutes, § 176.061, subdivision 5, the insurer and employee
may submit a petition based on stipulated facts under Minnesota Statutes, § 176.322, to the Workers’
Compensation Division for an order determining subrogation interest and credit.

A. The petition must contain substantially the following:

(1) information identifying both the district court action if any and the workers' compensation claim
involved;
(2) the total proceeds of the third-party settlement or award;
(3) the amount of legal fees and costs of the third-party claim;
(4) the subrogation interest of the employer itemized by type of benefits paid such as but not limited
to:
(a) temporary total disability;
(b) temporary partial disability;
(c) permanent total disability;
(d) permanent partial disability; and
(e) medical expenses where Minnesota Statutes, § 176.061, subdivision 7, claim was not made;
(5) the name, address, and telephone number of the attorney for each party if any; and
(6) the signatures of all parties indicating agreement with the information in subitems (1) to (5).

B. The parties may also, but are not required to, submit a proposed calculation of the subrogation
interest, including the future credit amount and the sum payable to the employee.

C. The petitioners must file one clean copy of the petitions and attachments, suitable for imaging. The
petition must be served on the special compensation fund where it has a subrogation interest based on
payments made pursuant to Minnesota Statutes, § 176.183, or a known potential interest under
Minnesota Statutes 1990, § 176.131, or Minnesota Statutes 1994, § 176.132.

D. The division may refer a petition based on stipulated facts submitted under this subpart to the office
for further proceedings where the parties disagree how the subrogation interest, credit, or sum payable
to the parties should be calculated.

E. Except as provided in item D, after receipt of the petition, the division shall serve on the petitioners,
and special compensation fund if appropriate, an order containing the following:

(1) the information upon which the subrogation order is based;

(2) the calculation of the subrogation interest, including the future credit amount and the sum
payable to the employee;

(3) an explanation of the effect of the credit upon future benefit entitlement; and

(4) notice of the parties' right to appeal the order within 30 days of its service pursuant to
Minnesota Statutes, § 176.322.
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Subp. 2. Alternative petitions and orders.

Instead of petitioning the division for an order under subpart 1, parties may request an award from a
judge by submitting a stipulated agreement under Minnesota Statutes, § 176.521, or by filing a petition
under Minnesota Statutes, § 176.291, for a determination of subrogation interest and credit.

The most likely form to file with the Minnesota Department of Labor and Industry in order to document a
future credit would be Form ND-01 (“Notice of Intention to Discontinue Workers’ Compensation Benefits”). The
form can be found at https://www.dli.mn.gov/sites/default/files/pdf/nd01.pdf.

MISSISSIPPI

While there isn’t a lot of Mississippi case law explaining or parsing the rights of a workers’ compensation
carrier to a future credit when the worker makes a successful third-party recovery, M.C.A. § 71-3-71 does tell
us the following:

...any amount recovered by the injured employee or his dependents (or legal representative) from a third
party shall be applied as follows: reasonable costs of collection as approved and allowed by the court in
which such action is pending, or by the commission of this state in case of settlement without suit, shall
be deducted; the remainder, or so much thereof as is necessary, shall be used to discharge the legal
liability of the employer or insurer; and any excess shall belong to the injured employee or his
dependents. M.C.A. § 71-3-7 (1990).

Any amounts received by the injured worker from a third-party settlement are therefore to be credited to the
workers’ compensation carrier for any future liability which it might have under the Workers’ Compensation
Act for benefits. Powe v. Jackson, 109 So.2d 546 (Miss. 1959); see also Mississippi Workers’ Compensation
Commission Administrative Decision in Rodney Motes, Claimant v. Epperson Trucking, Inc., 2008 WL 4177472
(01 07884-J-7911-E August 08, 2008). In the treatise on workers’ compensation entitled Mississippi Workmen’s
Compensation (Third Edition), Vardaman S. Dunn describes the procedure for the exoneration of the carrier,
receipt of a credit and release of the third party as follows:

The common law tort may require that the proceeds of the third-party judgment be paid into the registry
of the court and that the third party be discharged.

If the future liability under the act is ascertainable, the court may proceed to ascertain and fix the liability
to accrue in the future and thereupon adjust the division on that basis. Or the court may require an order
of the Commission allowing discharge of the carrier under a lump sum settlement. In the absence of such
an order in the court’s discretion, the alternative procedure noted below, may be used.

If the future liability of the carrier is not ascertainable at the time of the third-party recovery, the
approved procedure is by an order of the court to the affect that net proceeds of such recovery remaining
after payment of reasonable costs of collection and the reimbursement of the employer insured to that
date, shall be paid over to the compensation beneficiary; whereupon, employer and insurer are
authorized to spend payment for such compensation benefits as they may be liable under provision of
the act until such suspended benefits, which the employer or the insured would have paid except for such
suspension, equal the amount of the third-party recovery paid the compensation beneficiary, and that
such suspended payments should be credited with the net proceeds received by claimant. The order
should also provide that a copy of the order be certified to the Commission and that the case remains
active on the records of the Commission for appropriate proceedings.” Dunn, Vardaman S., Mississippi
Workmen’s Compensation (Third Edition), at § 236 (1982).

If settlement is reached before suit filed, then the Mississippi Workers’ Compensation Commission must
approve the terms of settlement, including both the subrogation lien and the credit. If suit is filed, then the
settlement with all terms, including the subrogation lien and future credit information may be approved by the
court where the action is filed. An effective means of documenting an employer’s future credit with the
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Mississippi Workers’ Compensation Commission would be Form B-18 (“Notice of Suspension of Payment”),
which can be found at https://mwcc.ms.gov/pdf/b-18.pdf.

MISSOURI

Mo. Rev. Stat. § 287.150(3) provides the basis for a carrier’s right to a statutory credit in Missouri. It provides
in pertinent part:

...Any part of the recovery found to be due to the employer, the employee or his dependents shall be paid
forthwith and any part of the recovery paid to the employee or his dependents under this section shall be
treated by them as an advance payment by the employer on account of any future installments of
compensation in the following manner:

(1) The total amount paid to the employee or his dependents shall be treated as an advance payment if
there is no finding of comparative fault on the part of the employee; or

(2) A percentage of the amount paid to the employee or his dependents equal to the percentage of fault
assessed to the third person from whom recovery is made shall be treated as an advance payment if
there is a finding of comparative fault on the part of the employee. Mo. Rev. Stat. § 287.150 (1993).

The carrier is allowed to recover for any past benefits it has paid, and to treat anything recovered by the
worker over and above the lien repayment as a statutory future credit for the carrier. Kerperien v. Lumbermens
Mut. Cas. Co., 100 S.W.3d 778 (Mo. 2003). Documenting a future credit could be effected by filing a Missouri
Department of Labor and Industrial Relations, Division of Workers’” Compensation Form WC-2-2 (“Notice of
Commencement/Termination of Compensation”) at: https://labor.mo.gov/sites/labor/files/pubs forms/WC-2-

Al.pdf.

MONTANA

Until 1998, if an employee was injured and obtained a third-party recovery, settlement or award, a workers’
compensation carrier was allowed to reduce by 30% the benefits paid or to be paid to the employee pursuant
to Chapter 71 or 72 of the Montana statutes as a result of the injury or death. Mont. Stat. § 39-71-416(1)
(1995), repealed 2005. This 30% reduction applied to any recovery, settlement or award, regardless of the
form of action or the nature of damages. The total of any reductions could not exceed 30% of any third-party
recovery, settlement or award. /d. If the carrier was entitled to subrogation and pursued subrogation on its
own, the amount subrogated had to be off set by any reduction in benefits pursuant to Mont. Stat. § 39-71-
416(1).

In 1998, however, the Montana Supreme Court held that § 39-71-416(1) violated a worker’s right to full legal
redress under Article Il, § 16 of the Montana Constitution. Connery v. Liberty Northwest Ins. Corp., 960 P.2d
288 (Mont. 1998); Mont. Const. Art Il, § 16 of the Montana Constitution reads: “Courts of justice shall be
opened to every person, in speedy remedy afforded for every injury of person, property, or character. No person
shall be deprived of this full legal redress for injury incurred in employment for which another person may be
liable except as to fellow employees and his immediate employer who hired him if such immediate employer
provides coverage under the Workmen Compensation Laws of this state. Right and justice shall be administered
without sale, denial, or delay.” The Court in Connery noted that § 39-71-416(1) gave the insurer a separate
right to reduce benefits whenever an injured worker had obtained a third-party settlement or award. The
Court held that the net effect of this statute was to transfer dollars recovered from the third-party tortfeasor
back to the carrier and felt that this was plainly contrary to the full legal redress provision in the Montana
Constitution. Connery v. Liberty N.W. Ins. Corp, supra; distinguishing Watson v. Seekins, 763 P.2d 328 (Mont.
1988); Stratemeyer v. Lincoln Cty., 855 P.2d 506 (Mont. 1993); Murer v. State Comp. Mut. Ins. Fund, 885 P.2d
428 (Mont. 1994). In 2005, the Montana legislature repealed § 39-71-416 altogether, leaving the issue of
future credits in Montana in somewhat of a state of limbo. However, some cases imply that a future credit may
still be taken. State Comp. Ins. Fund v. McMillan, 31 P.3d 347 (Mont. 2001). As you might imagine, with little
authority for a statutory credit, there are no prescribed forms or methods for documenting a credit.

Work Product of Matthiesen, Wickert & Lehrer, S.C. Page 17 Last Updated 1/13/2022


https://mwcc.ms.gov/pdf/b-18.pdf
https://labor.mo.gov/sites/labor/files/pubs_forms/WC-2-AI.pdf
https://labor.mo.gov/sites/labor/files/pubs_forms/WC-2-AI.pdf

NEBRASKA

Nebraska allows a workers’ compensation carrier to take a credit for any recovery made by the injured worker
in a third-party settlement or recovery. Neb. Rev. Stat. § 48-118 (2000). The carrier’s workers’ credit is to be
calculated based on the compensation which would have been paid by the employer periodically (weekly) in
absence of the third-party recovery. If future benefits are lump summed, then the credit would be predicated
upon the lump sum or present value of the settlement. Nekuda v. Waspi Trucking, Inc., 388 N.W.2d 438 (Neb.
1986). The credit is calculated by taking the gross recovery, subtracting the past lien being reimbursed to the
carrier along with the claimant’s attorney’s fees and costs incurred in developing the third-party case. Linda
Turner, Plaintiff, v. Metro Area Transit, Defendant, 1984 WL 20524, DOC: 68, NO: 561 (Neb. Work Comp. Ct.,
July 11, 1984). Neb. Rev. Stat. § 48-118 provides as follows:

Any recovery by the employer against such third person, in excess of the compensation paid by the
employer after deducting the expenses of making such recovery, shall be paid forthwith to the employee
or to the dependents and shall be treated as an advance payment by the employer on account of any
future installments of compensation. Neb. Rev. Stat. § 48-118 (2000).

In order to claim its credit, the employer should set up a claimed credit in the court having jurisdiction to
allocate third-party settlement proceeds. Generally, this will not be the Nebraska Workers’ Compensation
Court. Alternatively, an employer should give notice to the employee’s attorney and also to the third-party
tortfeasors of its intent to take a credit. As a practical matter, the amount of any credit would be negotiated
with the employee as part of the third-party settlement. After receiving its credit, workers’ compensation
benefit payments are suspended until the amount of compensation owed to the employee exceeds the
amount of the employee’s net recovery from the third-party tortfeasor. /d. It appears that the authority for
determining the amount of future benefits owed as affected by any future credit obtained as a result of a
third-party recovery lies with the Nebraska Workers’ Compensation Court. Kevin Miller v. M. F. S.
York/Stormor, 1997 WL 662187 (Neb. Work Comp Ct. 1997).

A stipulation or agreement between the parties should be submitted to the Workers’ Compensation Court for
approval. It appears that no official form is required or even available to satisfy this obligation.

NEVADA

N.R.S. § 616C.215 states that if a worker pursues a third-party action, the workers’ compensation benefits he is
entitled to will be reduced by any amount he recovers in the third-party action, notwithstanding any act or
admission of the employer or co-employee which caused the injury. N.R.S. § 616C.215(2)(a). The statute also
provides that the employer’s account with the carrier must be credited with the third-party recovery for
premium purposes, less the carrier’s share of the expenses. N.R.S. § 616C.215(11).

There has been some ambiguity in N.R.S. § 616C.215(2)(a) as to whether or not a future credit will be given to
the carrier for benefits not paid but owing in the future. Until recently, it was unresolved as to whether or not
a future credit was given at all, and if it was given, whether it extended to simply “compensation” as
referenced in Subsection (2)(a), or also to medical benefits, not specifically addressed in the statute. That issue
was resolved in the case of Employers Ins. Co. of Nevada v. Chandler, 23 P.3d 255 (Nev. 2001). That Court held
that a workers’ compensation carrier is entitled to withhold payment of medical and compensation benefits
for a work-related injury until an employee has exhausted any third-party proceeds he receives as a result of a
third-party settlement or judgment. The court in Chandler looked at N.R.S. § 616A.090, which provides that
“compensation” means money which is payable to employee or to his dependents as provided in N.R.S. §§
616A to 616D...and includes benefits for funerals, accident benefits and money for rehabilitative services. It
also noted that § 616A.035 defines “accident benefits” to include medical, surgical, hospital or other benefits,
etc. Nevada law is particularly sparse with regard to credit issues such as whether the credit is based on the
gross or net recovery of the worker and what, if anything, the carrier has to do to perfect its credit. There does
not appear to be any specific method or form in place for documenting the credit.
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NEW HAMPSHIRE

The lien created by the New Hampshire workers’ compensation statute allows an insurance carrier to include
in that lien amount any amount that has been already paid, agreed or awarded to be paid in the future. N.H.
Rev. Stat. Ann. § 281-A:13(l)(b) (2001). In particular, the statute says the carrier is entitled to recover “to the
extent of the compensation, medical, hospital, or other remedial care and funeral expenses already paid or
agreed or awarded to be paid by the employer or the employer’s insurance carrier.” Bilodeau v. Oliver Stores,
Inc., 352 A.2d 741 (N.H. 1976). The statute clearly provides that the total lien of an employer or employer’s
workers’ compensation carrier does include a calculation for future benefits that will need to be paid.
However, the New Hampshire Supreme Court has indicated that a carrier may take a holiday from future
compensation payments so long as the net amount recovered in the claimant’s liability action against the third
party exceeds the sum of (1) compensation payments made, and (2) compensation payments avoided under
the holiday. Knapp v. Tennessee Gas Pipeline Co., 829 A.2d 1052 (N.H. 2003); Gelinas v. Sterling Indus. Corp.,
648 A.2d 465 (N.H. 1994); Harper v. Water Pik Technologies, Inc., 2002 WL 1729672 (D. N.H. 2002).

The New Hampshire Workers” Compensation Administrative Rules provide as follows with regard to
documentation of a future credit:

(a) Except for cases resolved in the courts, employees, employers and/or carriers shall, upon recovering
damages from a third person under RSA 281-A:13, prepare in full and file for the commissioner's
approval a “Release and Settlement of Claim”, form WC-3PR-1.

(b) The reverse side of the form shall show the full amount of settlement from which there shall be
deducted the total amount of attorney expenses and costs of action and the amount of
employer/carrier’s lien.

(c) The computation shall show the employer/carrier’s pro-rata share of expenses and costs of action, the
employee’s pro-rata share of expenses and costs of action, the employer/carrier’s net lien, and the net
amount of the settlement.

(d) The form shall be completed in full and it shall not be required to be notarized unless required by the
third party or its insurance carrier.

(e) The commissioner shall review the completed form to assure that the figures are correct and that the
lien or compromised lien of the carrier/employer is satisfied. The commissioner shall approve the third-
party lien. N.H. Code Admin. R. Lab 511.03 (2007).

NEW JERSEY

N.J.S.A. § 34:15-40 provides that if the plaintiff recovers a sum greater than that of the future liability of the
workers’ compensation carrier, the carrier is released from such future liability. It is entitled to reimbursement
for past benefits paid less attorneys’ fees and expenses of suit. N.J.S.A. § 34:15-40(b) (2000). If, however, the
sum recovered by the injured worker is less than the future liability of the workers’ compensation carrier for
benefits to be paid in the future, the carrier is still liable to the worker for the difference, together with
attorneys’ fees and expenses of suit. N.J.S.A. § 34:15-40(c) (2000). The carrier is then entitled to
reimbursement for any excess over the difference between the workers’ compensation carrier’s future liability
and the recovery, plus attorneys’ fees and expenses of suit. /d.

However, the workers’ compensation carrier is not entitled to a set-off or credit against dependency benefits
where the amount of a third-party award to an injured worker is to an injured worker who later dies of the
disease he contracted during his employment. Roberts v. All-Am. Eng’g Co., 239 A.2d 284 (N.J. Co. Ct. 1968),
aff’d 248 A.2d 280, cert. denied, 250 A.2d 753. There do not appear to be any specific forms necessary to effect
a future credit in New Jersey.
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NEW MEXICO

A workers’ compensation carrier is entitled not only to reimbursement for past benefits, but also to a credit
against liability for future compensation and related benefits. Montoya v. AKAL Sec., Inc., 838 P.2d 971 (N.M.
1992). Case law has held that the workers’ compensation carrier’s proportionate share of litigation costs and
attorneys’ fees are to include not only past benefits but also the employer’s relief from future benefits, once
they are reduced to present value. Trujillo v. Sonic Drive-In-Merrit, 924 P.2d 1371 (N.M. App. 1966). While this
credit or off-set of the carrier is not directly set forth in the workers’ compensation subrogation statute, it has
been granted by case law. Chavez v. S.E.D. Labs, 14 P.3d 532 (N.M. 2000).

There do not appear to be any specific forms or procedures required for documenting a carrier’s right to a
future credit.

NEW YORK

A workers’ compensation insurance carrier is entitled to an off-set of the claimant’s net recovery against future
workers’ compensation benefits. Shutter v. Phillips Display Components Co., 652 N.Y.S.2d 427 (N.Y.A.D. 1997),
leave to appeal granted, 659 N.Y.S.2d, rev’d, 665 N.Y.S5.2d 379. In other words, a workers’ compensation
carrier may off-set amounts which a worker receives against future payments of workers’ compensation
benefits. Simmons v. St. Lawrence Cty. CDP, Inc., 543 N.Y.S.2d 185 (N.Y.A.D. 1989); Minkowitz, Practice
Commentaries, McKinney’s Cons. Laws of N.Y., Book 64, Workers’ Compensation Law § 29, at 199-200). It is
probably important that a carrier reserve its right to take a future credit whenever it consents to a settlement.
Arena v. Crown Asphalt Co., Inc., 840 N.Y.S5.2d 472 (N.Y.A.D. 3 Dept. 2002). In other words, if a carrier fails to
state its desire to preserve its rights to an off-set, so as to afford the claimant an opportunity to examine a
proposed settlement from a proper perspective, the carrier’s future right to off-set the claimant’s future
compensation benefits against the net proceeds of his third-party personal injury settlement might be waived.
Hilton v. Truss Sys., Inc., 444 N.Y.S.2d 229 (N.Y. A.D. 1981), aff’d, 438 N.E.2d 1143, reargument denied, 440
N.E.2d 1343.

Nonetheless, the general rule is that following a settlement or other disposition in which a recovery is made by
the worker, a carrier will not be liable for compensation or medical expenses until the proceeds of the
settlement are exhausted and a deficiency exists. Situations where the employee’s recovery is less than the
statutory entitlement to compensation are known as “deficiency cases.” When an employee brings a third-
party action and recovers an amount /ess than his statutory entitlement to compensation, the carrier must
award compensation for the deficiency “between the amount of the recovery...actually collected, and the
compensation provided or estimated by this chapter”. Kelly v. State Ins. Fund, 468 N.Y.S.2d 850 (N.Y. A.D.
1983). The New York Department of Labor’s Administrative Code § 391.2, provides some explanation as to
how to calculate future obligations in deficiency cases:

& 391.2 Deficiency compensation. (a) In any disability case involving a recovery by a claimant from a
third party under section 29 of the Workers’ Compensation Law, the date on which deficiency
compensation shall begin shall be the date to which the amount of recovery would extend, in schedule
cases from the date of accident and in nonscheduled cases from the beginning date of disability, when
such recovery is divided by the actual compensation rate.

(b) In any death case involving a recovery by a claimant from a third party under section 29 of the
Workers’ Compensation Law, the date on which deficiency compensation shall begin shall be the date to
which the amount of the recovery less funeral benefits not to exceed 5200, would extend from the date
of death when such recovery is divided by the actual compensation rate. 12 N.Y. A.D.C. § 391.2 (2006).

In practice, this means that in a deficiency case the amount “actually collected” by the employee is the
recovery proceeds remaining after a deduction for litigation costs. Matter of Curtin v. City of New York, 287
N.Y. 338 (N.Y. 1942). In such a situation, the carrier assumes the entire costs of obtaining the recovery, as its
responsibility to make payments is reduced only by the amount “actually collected” by the worker. Kelly v.
State Ins. Fund, 468 N.Y.5.2d 850 (N.Y. A.D. 1983); Owens v. Town of Huntington, 125 Misc.2d 574 (N.Y. Sup. Ct.
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1984). New York’s Administrative Code § 300.21 also describe certain deductions that are allowable in
determining the amount of the credit:

The net proceeds received by claimant from a third-party action, less reasonable medical or funeral
expenses paid or incurred by him, shall be credited to the carrier in determining whether deficiency
compensation is due. 12 N.Y. A.D.C. § 300.21 (2006).

If the proceeds of a third-party recovery are exhausted, “the compensation carrier must award compensation
for the deficiency ‘between the amount of the recovery ... actually collected, and the compensation provided
or estimated’” under the statute, with the amount “actually collected” defined as “recovery proceeds
remaining after deduction for litigation costs”. Burns v. Varriale, 820 N.Y.S.2d 655 (N.Y.A.D. 2006); Kelly, supra
(quoting Workers' Compensation Law § 29[4]; see Matter of Curtin v. City of New York, 39 N.E.2d 903 (N.Y.
1942).

A word of caution is in order with regard to credits and settlement of third-party actions in New York. The New
York Court of Appeals has held that unless a carrier also expressly and unambiguously preserves its right to a
credit or off-set in connection with settlement of any third-party action, it will be waived. Brisson v. Cty. of
Onondaga, 844 N.E.2d 766 (N.Y. App. 2006). Ambiguities will be construed against the carrier. /d.

NORTH CAROLINA

There is no classic credit, as in many states, because the carrier is reimbursed for all benefits paid or to be paid
in the future. N.C.G.S.A. § 97-10.2 gives the trial court a great amount of discretion in determining the
allocation of costs and expenses, as well as the third-party recovery to be split between the carrier and the
plaintiff. The trial court has discretion to eliminate entirely a carrier’s workers’ compensation lien when the
settlement amount exceeds the lien amount. U.S. Fidelity & Guaranty Co., 495 S.E.2d 388 (N.C. App. 1998). The
Superior Court judge has authority to set the workers’ compensation lien amount when the judgment received
by the injured employee is insufficient to compensate the workers’ compensation carrier. Hieb v. Lowery, 474
S.E.2d 323 (N.C. 1996). In addition, the mandatory nature of the carrier’s lien on the recovery from the third
party is not altered by the discretionary authority of the trial judge to apportion the recovery between the
employee and the carrier, if that recovery is inadequate to satisfy the carrier’s lien. Manning v. Fletcher, 402
S.E.2d 648 (N.C. App. 1991).

Under North Carolina law, unless a settlement is entered into between the plaintiff and defendant and a
request for disbursement is made under § 97-10.2(j), workers’ compensation carriers are entitled to the full
reimbursement of its lien prior to any disbursement of the proceeds to the plaintiff individually. The only
exception to this is that if the employer is found to be contributorily negligent and the employee is not found
to be negligent. In that case, the workers’ compensation carrier will receive nothing and the employee will
receive 100% of the recovery. In the event that settlement is entered into between the plaintiff and the
defendant, and a request is made for disbursement under § 97-10.2(j), a judge may make the disbursement in
the discretion of the court and absent an abuse of discretion, the court is entitled to award all, none or any
percentage of the compensation lien — and presumably the credit as well - to the workers’ compensation
carrier. Section 97-10.2(j) provides as follows in that regard:

(j) Notwithstanding any other subsection in this section, in the event that a judgment is obtained by the
employee in an action against a third party, or in the event that a settlement has been agreed upon by
the employee and the third party, either party may apply to the resident superior court judge of the
county in which the cause of action arose or where the injured employee resides, or to a presiding judge
of either district, to determine the subrogation amount. After notice to the employer and the insurance
carrier, after an opportunity to be heard by all interested parties, and with or without the consent of the
employer, the judge shall determine, in his discretion, the amount, if any, of the employer’s lien, whether
based on accrued or prospective workers’ compensation benefits, and the amount of cost of the third-
party litigation to be shared between the employee and employer. The judge shall consider the
anticipated amount of prospective compensation the employer or workers’ compensation carrier is likely
to pay to the employee in the future, the net recovery to plaintiff, the likelihood of the plaintiff prevailing
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at trial or on appeal, the need for finality in the litigation, and any other factors the court deems just and
reasonable, in determining the appropriate amount of the employer’s lien. If the matter is pending in the
federal district court such determination may be made by a federal district court judge of that division.
N.C.G.S.A. § 97-10.2.

North Carolina’s Administrative Code specifically allows for, but does not appear to require the use of the
following forms with regard to settlement of third-party actions and distribution of their proceeds:

Form |--Order for Third-Party Recovery Distribution per N.C.G.S. 97-10.2;

Form lla--Order Approving Compromise Settlement Agreement (admitted liability, medical paid) and
Third-Party Distribution;

Form IlIb--Order Approving Compromise Settlement Agreement (denied liability, unpaid medical) and
Third-Party Distribution;

Form llla--Order for Approving Compromise Settlement Agreements (admitted liability, medical paid);
and

Form Illb--Order for Approving Compromise Settlement Agreements (denied liability, unpaid medical).
N.C. Admin. Code tit. 4, r. 10A.0103. Copies of rules, forms and Industrial Commission Minutes can be
obtained by contacting the Administrator’s Office of the Industrial Commission, 4319 Mail Service
Center, Raleigh, NC 27699-4319.

It appears the Industrial Commission has jurisdiction to award or consider an off-set or future credit only when
the third-party settlement occurs after an award by the Industrial Commission. Jessie Bill Childress, Employee v.
Fluor Daniel, Inc., Employer, 2002 WL 31051439 (N.C. Ind. Com. 2002). Plaintiffs’ lawyers are expected to file a
Form | Order for Third-Party Recovery Distribution with the Commission per, N.C.G.S. 97-10.2, or an order
similar to it, when they make a third-party recovery, which must be accompanied by documentation of the
carrier’s lien, any reduction of that lien, and amounts that are to be distributed out of the third-party
settlement.

NORTH DAKOTA

North Dakota is one of four remaining monopolistic states in the country (the others are Ohio, Washington and
Wyoming). In North Dakota, a state organization known as North Dakota Workers’ Compensation (WSI) (also
referred to as North Dakota Workman’s Compensation Bureau) manages and regulates an exclusive employer-
financed, no-fault insurance system covering workplace injuries, illnesses and death. WSl is the sole provider
and administrator of the workers’ compensation system in North Dakota.

The Organization is entitled to suspend payment of benefits in the future when a third-party recovery is in
excess of the amounts reimbursed to the Organization for past benefits paid. Blaskowski v. N.D. Work. Comp.
Bureau, 380 N.W.2d 333 (N.D. 1986). This suspension of benefits or credit is applicable until the future benefits
equal or exceed the amount of net benefits suspended by the Organization. Id. The purpose of the
Organization’s subrogation rights is to reimburse the Organization to the extent possible at the expense of the
third-party tortfeasor. Gernand v. Ost Serv., Inc., 298 N.W.2d 500 (N.D. 1980). The legislative changes made to
§ 65-01-09 in 1981 were to clarify the language that allows the Organization to suspend future benefits.
Blaskowski, supra. While the language of the statute regarding its credit and advance is not clear, case law has
clearly held the Organization has the right to do so. Additionally, the 2005 amendments have now set forth a
statutory lien which is created upon first payment of benefits and extends up to the full amounts paid.

OHIO

After its entire workers’ compensation subrogation statute was struck down as unconstitutional in 2001, Ohio
enacted a new statute, which provides a peculiar and unique approach to dealing with the carrier’s statutory
credit or advance upon recovery in a third-party action. In Holeton, the plaintiffs specifically challenged the
ability of a workers’ compensation carrier to be subrogated to and recover both past and future benefits made
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under the Workers’ Compensation Act. Holeton v. Crouse Cartage Co., 748 N.E.2d 1111 (Ohio 2001); see also
Modzelewski v. Yellow Freight Sys., Inc., 785 N.E.2d 501 (Ohio App. 2003). The court seemed to grapple with
the statute’s provision for allowing the carrier to recover the “future estimated payments” owed to the worker
under the Act out of any third-party recovery. The court stated that: “the statute requires the claimant to
reimburse the bureau or self-insuring employer for future benefits that the claimant will never receive.” Id. In
revising the statute, the Ohio legislature has come up with a mechanism which is unique to all 50 states.

The new statute provides that, once the “net amount recovered” is known and the means for dividing it have
been determined under the statute, a claimant is given the option of establishing an interest-bearing trust
account in the full amount of the subrogation interest which represents the estimated future payments of
compensation, medical benefits, rehabilitation costs or death benefits reduced to present value, which the
carrier owes in the future. From this trust account, the worker can make reimbursement payments to the
carrier for the future payment of compensation, medical benefits, rehabilitation costs or death benefits if, as,
and when they would accrue. Ohio Rev. Code Ann. § 4123.931(E)(1). A worker is entitled to use the interest
that accrues on the trust account to pay the expenses of establishing and maintaining the trust account, and all
other interest will be credited to the trust account. The trust option affords the claimant an opportunity to
avoid the consequences of overestimating future benefit values. The claimant who invokes the trust option is
no longer required to reimburse the subrogee up front for estimated future payments that may never
materialize. Whereas the former statute allowed the subrogee to retain any overpayment, the current trust
option ensures the return to the claimant of all funds remaining after the “final reimbursement” of the
subrogee. Groch v. General Motors Corp., 2008 WL 482845 (Ohio 2008).

The workers’ compensation carrier is required to provide payment notices to the worker on or before the 30t
day of June and the 31° day of December of every year, listing the total amount that the carrier has paid in
benefits during the half of the year preceding the notice. The worker shall then make reimbursement
payments to the carrier from the trust account on or before the 31t day of July every year for notice provided
by the 30" day of June, or on or before the 31° day of January every year, for a notice provided by the 31° day
of December. The workers’ reimbursement payment must be in an amount that equals the total amount listed
on the notice the claimant received from the statutory subrogee. Ohio Rev. Code Ann. § 4123.931(E)(3).

The new Ohio statute does not make provisions for calculating or reducing an employer’s experience modifier
given the new future payment reimbursement scheme.

If the workers’ compensation claim is settled, or if the claimant dies, or if any other circumstance occurred that
would preclude any future payments of benefits, any amount remaining in the trust account after final
reimbursement is made to the carrier for all payments made by the carrier before the ending of the future
payments shall be paid to the worker or to the workers’ estate. Ohio Rev. Code Ann. § 4123.931(E)(1).

If the worker does not establish a trust account as described in Ohio Rev. Code Ann. § 4123.931(E)(1), the
worker shall pay the carrier, on or before 30 days after receipt of funds from the third party, the full amount of
the subrogation interest representing estimated future payments of compensation, medical benefits,
rehabilitation costs or death benefits. The statute does not indicate whether this payment is reduced to
present value or not.

OKLAHOMA

The significant right of a workers’ compensation carrier to claim a future credit for any net recovery from a
third-party action or settlement by the employee appears to have mysteriously overlooked or ignored by the
Oklahoma legislature under the new Act.

Injuries and Death Prior to February 1, 2014. Oklahoma law is particularly sparse with regard to calculation and
operation of a carrier’s statutory credit or advance. Section 348(D) provides as follows:

(D) In the event of a third-party recovery by an injured employee or surviving spouse or surviving
dependent, the employer or insurance carrier shall be granted a credit against future benefits under this
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act in an amount equal to the net recovery of the employee, surviving spouse or surviving dependent.
Okla. Stat. Ann. Tit. 85, § 348(D).

In the case of Tipton v. Oklahoma Prop. & Cas. Guar. Ass’n, 859 P.2d 527 (Okla. Ap. 1993), the court implied
that where there was a “compromise settlement” (meaning a settlement of less than the amount of the
carrier’s total workers’ compensation liability), there would be no statutory credit or advance based on the
amount of the third-party recovery received by the worker. On the other hand, the court noted that in
Prettyman v. Halliburton Co., 841 P.2d 573 (Okla. 1992), the worker settled his third-party case for a sum far in
excess of the workers’ compensation benefits paid by the carrier, and any recovery in excess of the amount
paid back to the carrier, would constitute a credit. Tipton, supra. In one case, the worker received $142,785 in
workers’ compensation benefits, settled his third-party claim for $255,000, and repaid the carrier $90,000 of
its lien in a compromise settlement agreement. Keeney v. TTC lllinois, Inc., 46 P.3d 192 (Okla. Civ. App. 2002).
The plaintiff argued that the carrier was not entitled to a credit because it didn’t claim its credit in its
compromise settlement agreement, but merely agreed to take $90,000. The carrier then petitioned the
Workers’ Compensation Commission for a credit, and this appeal ensued. The Oklahoma Court of Appeals
determined that because the worker received $100,000 in settlement, the carrier was entitled to a credit
notwithstanding the compromise settlement agreement.

The workers’ compensation carrier is relieved from paying future benefits to the injured worker until the
worker can show a deficiency between the net amount the worker received pursuant to the settlement of the
third-party action and the amount to which the worker is statutorily entitled under the Workers'’
Compensation Code. Caffey v. Soloray, Travelers Ins. Co., 57 P.3d 870 (Okla. 2002).

Attorneys’ fees and loss of consortium damages recovered are excluded when determining the deficiency. The
workers’ compensation statute governing claims against third persons intends that the actual third-party
recovery made by a worker is the amount to be used in calculating the deficiency, which is the difference
between the compensation provided and the amount of recovery against the third party actually collected. For
determining the amount of employer’s credit against future compensation benefits; only the direct/actual
recovery by the worker is considered in determining the deficiency (attorneys’ fees and loss of consortium
damages recovered are properly excluded when determining deficiency). Nicholas RV World v. Crandell, 79
P.3d 1131 (Okla. App. 2003).

Injuries and Death after February 1, 2014. The Oklahoma Supreme Court has held that the new, 2014 workers’
compensation laws and procedures do not apply to injuries which occurred before the laws became effective
on February 1, 2014. Carlock v. Workers' Comp. Comm'n, 324 P.3d 408 (Okla. 2014). Neither the new § 43 nor
the rest of the reformed Title 85A make any reference to the ability of the carrier to take a future credit for any
net recovery pocketed by the employee in excess of the lien reimbursement received by the carrier or
employer. Section 348 stated that, with regard to future benefits owed to the employee, the carrier was liable
only for the deficiency, if any, between the amount of the recovery against the third-party, and the
compensation provided or estimated by the Workers’ Compensation Code for such case. The new § 43 makes
no such reference. Instead, § 43 provides that if the carrier joins in the third-party action, it is entitled to a
“first lien” on two-thirds (2/3) of the net proceeds recovered that remain after the payment of the reasonable
costs of collection, for the payment to them of the amount paid and to be paid by them as compensation to
the injured employee or his or her dependents. In other words, it appears that the carrier is entitled to recover
both its past lien and any future benefits owed out of any third-party recovery, subject to the formula set forth
in §43.

OREGON

In Oregon, a traditional credit for relief of future benefits based on a recovery made by the worker in a third-
party action is not available. In general, payment of benefits continues even after such a recovery. Rather than
a traditional credit, the carrier actually recovers the present value of benefits it is reasonably expected to pay
in the future, in addition to its past lien. O.R.S. § 656.593(1)(c). An amount of money in addition to
reimbursement of the carrier’s past lien is literally paid to the carrier as “a reserve for expected future
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expenditures”, an amount which is then reduced to present value. Denton v. EBI Companies, 679 P.2d 301 (Or.
App 1984). In such situations, where the carrier has received compensation for “future benefits” pursuant to
the third-party recovery statutes, the carrier literally ends up returning portions of this recovered money over
the duration of the benefit period. However, O.R.S. § 656.596 provides for an off-set when a worker settles a
third-party action before making a claim for compensation benefits:

7

§ 656.596. Damage recovery, offsets against compensation; notice to paying agent. (1) If no workers
compensation claim has been filed or accepted at the time a worker or the beneficiaries of a worker
recover damages from a third person or non-complying employer pursuant to O.R.S. § 656.576 to §
656.596, the amount of the damages shall constitute an offset against compensation due the worker or
beneficiaries of the worker for the injuries for which the recovery is made to the extent of any lien that
would have been authorized by O.R.S. § 656.576 to § 656.596 if a workers’ compensation claim had been
filed and accepted at the time of recovery of damages.

(2) The offset created by subsection (1) of this section shall be recoverable from compensation payable to
the worker, the worker’s beneficiaries and the worker’s attorney. No compensation payments shall be
made to the worker, the worker's beneficiaries or the worker’s attorney until the offset has been fully
recovered.

(3) The worker or the beneficiaries of the worker shall notify the paying agency or potential paying
agency of the amount of any damages recovered from a third person or non-complying employer at the
time of recovery or when the worker or the beneficiaries of a worker file a workers’ compensation claim
that is subject to O.R.S. § 656.576 to § 656.596.

In such a case, the carrier is not required to pay compensation from the date of the injury to the date of the
claim. Compensation paid after the filing of the claim is treated like an overpayment on the claim and may be
recovered only to the extent that payments for permanent disability were made. The off-set recovery may not
exceed the value that the carrier would have been entitled to under a third-party lien. Also, under these
provisions, the worker must notify the carrier of the amount of any damages recovered at the time of the
recovery or when the workers’ compensation claim is filed.

PENNSYLVANIA

The workers’ compensation subrogation statute in Pennsylvania governs the right of the carrier to a future
credit. It reads as follows:

Where the compensable injury is caused in whole or in part by the act or omission of a third party, the
employer shall be subrogated to the right of the employee, his personal representative, his estate or his
dependants, against such third party to the extent of the compensation payable under this article by the
employer: ...any recovery against such third person in excess of the compensation theretofore paid by
the employer shall be paid forthwith to the employee, his personal representative, his estate or his
dependants, and shall be treated as an advanced payment by the employer on account of any future
installments (sic) of compensation. 77 P.S. § 671 (2001).

When an employee receives a third-party recovery, the carrier is entitled to a credit toward future benefits
owed to the employee. Two considerations determine the amount of credit the employer is to receive:

(1) The employer’s share of attorneys’ fees and costs incurred in obtaining the third-party settlement must
be determined, and

(2) Based on the employee’s net recovery in the third-party action, payment of accrued compensation and,
if sufficient funds, grace period or credit from paying weekly compensation which the employer is entitled
must be determined. Stalmaster v. W.C.A.B. (Septa), 679 A.2d 293 (Pa. Commw. Ct. 1996), appeal denied,
690 A.2d 238.

Any recovery against a third party in excess of the compensation benefits paid by the carrier in the past will be
paid directly to the employee and shall be treated as an advance payment by the employer/carrier toward any
future installments of compensation owed. 77 P.S. § 671 (2001); Lane v. UNUM Life Ins. Co. of Am., 239 F.
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Supp.2d 477 (M.D. Pa. 2003). The third-party recovery which constitutes the advance actually belongs to the
carrier, but is figuratively being paid to the plaintiff as a “lump sum payment” of benefits owing in the future.
Id. The carrier has an absolute right to immediate payment of the past due lien through a total suspension of
compensation benefits until the lien is satisfied. Monessen, Inc. v. W.C.A.B. (Fleming), 2005 WL 1252552 (Pa.
Commw. Ct. 2005).

Pennsylvania requires a special form be filled out whenever there is a third-party recovery. Section 121.18 of
the Bureau Regulations provides:

“[iln the event of third-party recovery under § 319 of the Workers’ Compensation Act (77 P.S. § 671),
Third-Party Settlement Agreement, Form [LIBC] — 380 shall be executed by the parties thereon.” 24 Pa.
Code § 121.18(a).

Some case law indicates that a carrier’s recovery should be calculated using the “gross method” as opposed to
the “net method” of calculating its lien. Darr Constr. Co. v. W.C.A.B. (Walker), 715 A.2d 1075 (Pa. 1998). Other
cases show preference for the “net method”. Dasconio v. W.C.A.B. (Aeronca, Inc.), 559 A.2d 92 (Pa. Commw.
Ct. 1989). Under the “net method”, all legal costs associated with the recovery, as well as the accrued lien, are
deducted from the total recovery for purposes of determining the amount available as future credit for the
employer. In Pennsylvania, there appears to be a division of opinion in case law as to whether the net or gross
method of calculation should be used to determine a carrier’s subrogation rights. Therefore, according to
some cases, the workers’ compensation appeal board does not commit error when it uses one method rather
than the other. Kochie v. W.C.A.B. (F.D.1.B.), 699 A.2d 784 (Pa. Commw. Ct. 1997), reargument denied, appeal
granted, vacated, 707 A.2d 224.

Under the net method, the employer’s accrued lien and all legal costs of obtaining the settlement are
deducted from the total recovery for purposes of determining the amount of the employer's credit for future
installments. The amount available for future credits is referred to as the “balance of recovery”. P. & R.
Welding & Fabricating v. W.C.A.B. (Pergola), 664 A.2d 657 (Pa. Commw. Ct. 1995), appeal granted, 674 A.2d
223, aff’d 701 A.2d 560. The balance of recovery is then divided by the weekly compensation rate being paid to
the workers’ compensation claimant in order to arrive at what is known as a “grace period”. The grace period
is the number of weeks in the future for which the employer does not have to pay claimant workers’
compensation benefits. /d.

Under the gross method, any balance of recovery is determined by deducting the accrued lien from the total
recovery. Pendleton v. W.C.A.B. (Congoleum Corp.), 625 A.2d 187 (Pa. Commw. Ct.1993). Those additional
funds are to be treated as an advance payment of future compensation, thus, providing the employer with a
“grace period”. The employer is required to reimburse the claimant for the costs attributable to the recovery
of the amounts credited to the future compensation payments. Id. The legal expenses attributable to the
future compensation payments are to be paid in installments each week of the grace period. The employer is
required to reimburse the claimant for costs attributable to recovery of amounts credited to future
compensation payments and to pay legal costs attributable to future compensation payments in weekly
installments during the grace period. Id.; Mrkich v. W.C.A.B. (Allegheny Cty. Children & Youth Serv.), 801 A.2d
668 (Pa. 2002). For example, during the grace period granted to the carrier, the carrier is required to pay the
employee its pro-rata share of costs and attorneys’ fees in return for its credit. This means the carrier, for
example, would be required to make weekly payments to the claimant of $87.65 during the grace period,
where $87.65 represented 44% of the weekly compensation rate and costs of the third-party case, including
attorneys’ fees, were 44% of the recovery. Warner Lambert Co., Inc. v. W.C.A.B. (Brown), 575 A.2d 956 (Pa.
Commw. Ct. 1990).

Under the net method, the employer receives a shorter grace period, but correspondingly, has no obligation to
repay legal expenses during that time. Only the gross method takes account of the time value of money, by
deferring repayment of the legal fees over the grace period.

According to these cases, the appropriate percentage of reimbursement owed by the carrier to the employee
for each credited medical expense occurring after the third-party settlement is calculated by dividing the
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expenses of recovery by the total recovery amount, rather than by dividing the employer’s accrued lien by the
total recovery amount. Zacour v. W.C.A.B. (Mark Ann Indus.), 824 A.2d 336 (Pa. Commw. Ct. 2003). The
proper formula for determining legal costs to be charged against a compensation carrier is to take the accrued
past compensation lien and divide it by the total recovery from the third party, and thereafter multiply that
fraction times the total legal expenses. Bell Tel. Co. of Pa. v. W.C.A.B. (Artuch), 562 A.2d 427 (Pa. Commw. Ct.
1989).

If the employer settles its past lien for a lesser amount out of the plaintiff’s recovery, then the plaintiff is
entitled to the benefit of the bargain as far as the credit is concerned. This means that if the carrier settles its
$100,000 for $50,000, the claimant should be able to deduct the entire $100,000 lien from the recovery before
calculating the carrier’s future credit. Baus v. W.C.A.B. (Nelson Co.), 585 A.2d 573 (Pa. Commw. Ct. 1991). On
the other hand, if the carrier simply waives its past lien in order to obtain a larger credit, then the claimant
cannot take advantage of such a deduction. /d.

If a worker settles his third-party action with annuity, the compensation carrier’s future credit is equal to the
present value of the structured settlement. Suburban Delivery v. W.C.A.B. (Fitzgerald), 858 A.2d 219 (Pa.
Commw. Ct. 2004). With regard to a carrier taking a credit or off-set against an employee’s employer-funded
service-connected disability pension, Pennsylvania has indicated that this is permissible. Murphy v. W.C.A.B.
(City of Philadelphia), 871 A.2d 312 (Pa. Commw. Ct. 2005). In Murphy, Murphy was a police officer and was
injured during the scope of her employment. She filed an action against the third party and settled that case.
Following her injury, the worker had received Injury On Duty (I0D) benefits under Employer’s Regulation 32,
rather than workers’ compensation benefits. (Regulation 32 is a comprehensive regulatory scheme
establishing, among other things, injury and disability benefits for various civil servants in the City of
Philadelphia. § 32.01. Philadelphia Civil Service Regulation 32, available at
https://www.phila.gov/personnel/webregs/reg32.htm. I0D employees who continue to treat with city-
sponsored medical providers can accrue their benefits and receive their full salary until they return to work).
However, the claimant received 80% of her salary while on 10D status. The worker later opted out of 10D
status by withdrawing a Civil Service Appeal she had filed, and subsequently began to collect compensation
benefits. After the worker began receiving compensation benefits, she applied for a service desk connected
disability pension from the City of Philadelphia Board of Pensions and Retirement. This pension was approved.
The City of Philadelphia was self-insured for workers’ compensation, and when it paid the retroactive pension
benefits, it deducted an off-set totaling $28,909.60 for compensation benefits it had paid. The City then
alleged it was entitled to a subrogation lien from the claimant’s recovery in addition to that. The workers’
compensation judge held that the City was entitled to both the subrogation lien and pension off-set. Because
the pension benefits were paid in lieu of workers’ compensation, the employer was entitled to assert a
subrogation lien against the damages the worker’s compensation claimant received from the third party and to
off-set the employer-funded service-connected disability pension against the claimant’s compensation
benefits. Id.

The Pennsylvania Administrative Code has specific requirements for a carrier seeking to claim its statutory
credit:

§ 121.18. Subrogation Procedure.

(a) In the event of a third-party recovery under section 319 of the Workers’ Compensation Act (77 P.S. §
671), Third-Party Settlement Agreement, Form OIDC-380, shall be executed by parties thereon.

(b) If a credit is requested against future compensation payable, Supplemental Agreement, Form LIBC-
337, shall also be filed with the Department of Labor and Industry indicating the amount and periodic
method of pro rata reimbursement of attorney fees and expenses. 34 Pa. A.D.C. § 121.18 (2006).

RHODE ISLAND

The Rhode Island Workers’ Compensation Act requires the worker to reimburse the workers’ compensation
carrier for benefits paid at the time of settlement. However, if the amount of damages recovered by the
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employee exceeds the compensation paid as of the date of the judgment or settlement, the carrier can
suspend benefit payments to the employee. R.I.G.L. § 28-35-58; Ruggiero v. City of Providence, 893 A.2d 235
(R.I. 2006). R.I.G.L. § 28-35-58(a) provides as follows with regard to a carrier’s future credit:

An insurer shall be entitled to suspend the payment of compensation benefits payable to the employee
when the damages recovered by judgment or settlement from the person so liable to pay damages
exceeds the compensation paid as of the date of the judgment or settlement. The suspension paid shall
be that number of weeks which are equal to the excess damages paid divided by the employee’s weekly
compensation rate; however, during the period of suspension the employee shall be entitled to receive
the benefit of all medical and hospital payments on his or her behalf. If the employee has been paid
compensation under those chapters, the person by whom the compensation was paid shall be entitled to
indemnity from the person liable to pay damages, and to the extent of that indemnity shall be
subrogated to the rights of the employee to recover those damages. R.1.G.L. § 28-35-58(a).

The suspension period is the number of weeks which are equal to the excess damages paid divided by the
employee’s weekly compensation rate. During the suspension period, if the employee is entitled to receive the
benefit of medical and hospital payments, the carrier will be entitled to indemnity for those amounts and is
again subrogated to the rights of the employee. If the employee receives a specific compensation award after
his third-party recovery, there is an automatic set-off resulting in a reduction of the benefit suspension period
as a result. Rison v. Air Filter Sys., Inc., 707 A.2d 675 (R.l. 1998). In Rison v. Air Filter, the Rhode Island Supreme
Court used a suspension period formula as follows:

$2,500,000 Third-Party Settlement
—-$225,312 Past Worker’s Comp Lien
$2,274,688 Net Recovery minus Lien

/ $244 Divided by Employee’s “Weekly Comp. Rate”

$216 Week Equivalent of Specific Award = $52,582/244)
9,107 Weeks of Suspension

/52 To Convert Weeks to Years

175 Years of Suspension According to Rison Case

In addition, an employee who obtains a specific-compensation award before recovering from a third party is
obligated to reimburse the employer/carrier out of any subsequent recovery from a third party. /d. Section 28-
35-58 states that:

An insurer shall be entitled to suspend the payments of compensation benefits payable to the employee
when the damages recovered by judgment or settlement from the person so liable to pay damages
exceeds the compensation paid as part of the judgment or settlement. The suspension paid shall be that
number of weeks which are equal to the excess damages paid divided by the employee’s weekly
compensation rate; however, during the period of suspension the employee shall be entitled to receive
the benefits that are medical and hospital payments on his or her behalf. R.1.G.L. § 28-35-58(a).

The phrase “excess damages” used in the statute above to calculate a workers’ compensation benefits
suspension period to account for damages recovered from the responsible third party, means that amount of
damages actually received by the injured employee, after reasonable attorney’s fees and litigation costs have
been paid. McCarthy v. Environmental Transp. Serv., Inc., 865 A.2d 1056 (R.l. 2005). Therefore, the term
“actually” refers to the “net recovery” after additional deductions for the attorney’s fees and litigation costs
are taken.

Work Product of Matthiesen, Wickert & Lehrer, S.C. Page 28 Last Updated 1/13/2022



There do not appear to be any forms applicable to documenting a future credit with the Rhode Island Workers’
Compensation Division.

SOUTH CAROLINA

If the carrier, as an assignee of the right to bring a third-party action recovers an amount in excess of past
benefits paid, including reasonable expenses and attorneys’ fees, the excess shall be applied as a credit toward
future compensation and distributed as per Subsection (g). S.C. Code Ann. § 42-1-560(c); Breeden v. TCW,
Inc./Tenn. Exp., 584 S.E.2d 379 (S.C. 2003) (Future medical expenses are included in the calculation of the value
of compensation carrier’s lien for the purpose of establishing a fund from excess third-party settlement
proceeds to pay future medical compensation benefits.). Subsection (g) provides that when there is a balance
of $5,000 or more of the amount recovered from a third party by the carrier after payment of necessary
expenses and satisfaction of the carriers’ lien, the entire balance shall be paid to the carrier by the third party.
The present value of all amounts estimated by the Industrial Commission to be thereafter payable as
compensation, with the present value to be computed in accordance with the schedule prepared by the
Commission, shall be held by the carrier as a fund to pay future compensation as it becomes due, and to pay
any sum remaining in excess thereof to the beneficiaries. S.C. Code Ann. § 42-1-560(g). Otherwise, any excess
shall be paid directly to the beneficiaries but will still constitute a credit against future compensation benefits.
Id. The amount paid to the beneficiary will still constitute a credit against future compensation benefits for the
same injury or death as to any compensation liability that may exist after the fund has been exhausted.

Settlement of third-party cases and documentation of future credits is pretty straightforward in South
Carolina. Administrative Code § 67-805 provides as follows:

67-805. Third-Party Settlements.

A. The distribution of third-party settlement proceeds must be approved by the Commission unless
otherwise directed by a court of competent jurisdiction.

B. To obtain approval, send the settlement papers to the Claims Department.

C. Third-party settlements less than two thousand five hundred dollars are deemed approved
automatically if the parties agree and do not need to be submitted to the Commission. S.C. Code of
Regulations R. 67-805 (1997).

There is no specific or prescribed form to be used in bringing the settlement or recovery to the attention of the
Commission.

SOUTH DAKOTA

S.D.C.L. § 62-4-40 governs the calculation and operation of the carrier’s future credit which results from an
excess recovery by the worker, which is discussed in more detail below in §11.42[4]. Section 62-4-40 provides
as follows:

§ 62-4-40. Recovery by employer from third party--Excess held for employee.

If compensation is awarded under this title, the employer having paid the compensation, or having
become liable therefore may collect in his own name or that of the injured employee, or his personal
representative, if deceased, from any other person against whom legal liability for damage exists, the
amount of such liability and shall hold for the benefit of the injured employee or his personal
representative, if deceased, the amount of damages collected in excess of the amount of compensation
paid such employee or his representative, less the proportionate necessary and reasonable expense of
collecting the same, which expenses may include an attorney’s fee not in excess of thirty-five percent of
damages so collected, and shall be subject finally to the approval of the department. S.D.C.L. § 62-4-40
(2001).
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The amount of any third-party recovery remaining after following the formula set forth in the preceding
section will constitute the carrier’s future credit. This amount will be divided by the worker’s monthly benefit
amount to determine the number of months of future workers' compensation benefits for which the carrier
will continue to have a lien — at least with regard to indemnity benefits. During this time, the carrier will cease
the monthly payments and, after the number of months of indemnity payments provided for have elapsed, the
carrier will again be responsible for making these indemnity payments. If the worker dies before the carrier is
required to recommence making payments, the carrier may make a claim against the worker’s estate for any
excess payment of expenses and attorney’s fees made. Likewise, if remarriage cuts short indemnity payments,
the carrier will have a similar claim for reimbursement of overpayment of expenses and attorney’s fees. Zoss v.
Dakota Truck Underwriters, 575 N.W.2d 258 (S.D. 1998). The parties are free to settle otherwise, as they see
fit.

While there do not appear to be any administrative code sections or administrative decisions detailing this
procedure, the South Dakota Department of Labor has indicated that a future credit is to be shown as a
negative balance on Form 107 (“Monthly Payment Report”) and then decreased as the credit is applied against
any future payments that may become due. The Workers’ Compensation Division does not approve
settlements. A copy of this form can be found at https://www.state.sd.us/eforms/secure/eforms/E2208V1-

Form 107.pdf.

TENNESSEE

In Tennessee, the employer is entitled to a credit against future liability for compensation benefits owed to the
injured worker to the extent that the worker’s net recovery in the third-party action exceeds the amount that
the employer has previously paid in workers’ compensation benefits. Hickman v. Continental Baking Co., 143
S.W.3d 72 (Tenn. 2004). In other words, the carrier receives a full credit, minus the employee’s attorney’s fees
and costs, for any third-party settlement, regardless of whether the employee was made whole. Graves v.
Cocke Cty., 24 S.W.3d 285 (Tenn. 2000). T.C.A. § 50-6-112(c)(2) and (3) provides the statutory basis for a future
credit.

One important caveat should be noted, however, in that the “credit on the employer’s future liability” as used
in § 50-6-112(c)(2) and (3) does not encompass future medical payments when the parties have settled the
case for a lump sum award. This construction of the statute recognizes the importance of finality in lump sum
cases and avoids the other problems noted above. The court offered two lines of reasoning for its decision.
First, the court focused on the uneasy situation in which employees would be placed if the court allowed
subrogation for future medical payments. The court reasoned that employees should not be placed in the
difficult position of not being able to spend their workers’ compensation benefits for fear that some or all of
those benefits may have to be returned to the employer if needed medical treatment is sought. Moreover, the
court noted that if an “employee is unwilling or unable to pay the employer when the employer seeks
reimbursement from the employee, the employer could obtain a judgment against the employee and
presumably be in a position to collect that judgment on the employee’s personal assets.” Id. The Court
characterized the above scenario as “an untenable one that should be avoided”. The Supreme Court later
extended this rule against taking a credit against future medical benefits when there is a lump sump
settlement of a workers’ compensation claim. The Supreme Court has said that a carrier’s credit against future
liability does not apply to any benefits which are unknown and incalculable at the time of the settlement —i.e.,
future medical expenses — even when there isn’t a lump sum settlement. Hickman, supra.

Tennessee workers’ compensation is unusual in that contested workers’ compensation claims are litigated
through the court system rather than in a separate workers’ compensation agency. By statute, attorneys’ fees
in workers’ compensation cases are limited to 20% of the permanent partial or permanent total disability
benefits. All third-party settlement agreements should be reduced to writing, including documentation of the
future credit, which must be approved by the court or by the Department of Labor. There are no specific forms
with which to do this.

TEXAS
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Any amount recovered in the third-party action (regardless of whether the third-party action is initiated by the
carrier or the employee) which exceeds the amount of the subrogation interest reimbursed to the carrier, is to
be treated as an advance against future benefits. V.T.C.A. Labor Code § 417.002(b) (1993). There is some
dispute in Texas as to whether or not the credit is a net credit (the amount which the plaintiff pockets after
paying attorneys’ fees and costs of litigation), or a gross credit (the total amount of the recovery awarded by
the jury or after deductions for any comparative fault). V.T.C.A. Labor Code § 417.002 reads as follows:

(a) The net amount recovered by a claimant in a third-party action shall be used to reimburse the
insurance carrier for benefits, including medical benefits that have been paid for the compensable injury;

(b) Any amount recovered that exceeds the amount of the reimbursement required under Subsection (a)
shall be treated as an advance against future benefits, including medical benefits that the claimant is
entitled to receive under this subtitle;

(c) If the advance under Subsection (b) is adequate to cover all future benefits, the insurance carrier is
not required to resume the payment of benefits. If the advance is insufficient, the insurance carrier shall
resume the payment of benefits when the advance is exhausted. V.T.C.A. Labor Code § 417.002 (1993).

Several cases indicate that the credit should be a gross credit. Charter Oak Fire Ins. Co. v. Currie, 670 S.W.2d
368 (Tex. Civ. App. — Dallas 1984, no writ); Goodman v. Travelers Ins. Co., 70 3 S.W.2d 327 (Tex. Civ. App. —
Corpus Christi 1985, no writ). Two other cases indicated that the credit should be net of any attorney’s fees
and costs. Ins. Co. of North Am. v. Wright, 886 S.W.2d 337 (Tex. Civ. App. — Houston 1994, writ denied); Bridges
v. Texas A&M Univ. Sys., 790 S.W.2d 831 (Tex. Civ. App. — Houston 1990, no writ).

In claiming its statutory credit, the workers’ compensation carrier must send to the employee and file with the
Division of Workers’ Compensation a Form PLNO9 (“Notification of Suspension of Indemnity Benefit Payment”),
writing in claim specific and plain language, the reason for the suspension of benefits. That form can be found
at http://www.tdi.texas.gov/forms/form20plain.html. For years, this requirement has been set forth under
Board Rule 124.4. On August 29, 1999, that Board Rule was repealed and subsumed within amended Board
Rule 124.2. Texas Workers’ Comp. Comm’n Rules, Chapter 124 (1999). Board Rule 124.2 is entitled Carrier
Reporting Notification Requirements. In Subsection (e)(3), it is required that the carrier notify the Commission
and the claimant of any change in the benefit payments which are caused as the result of a change in the
employee’s post-injury earnings, including advances, contribution and subrogation, within 10 days of the
change. According to the DWC claim’s information representative, B.J. Webb, it is not possible for a
compensation carrier to claim a statutory credit with an electronic filing. According to her, this is because an A-
49 electronic submission contains no code for a statutory credit. The code S-7 has been used for notifying DWC
electronically of any suspension of benefits once benefits are “exhausted”. The only means of filing notice of
and documenting your statutory credit, therefore, is to file a Form PLNQ9, and fill in with claim specific and
plain language, the reason for suspension of benefits. Under Texas Administrative Code Title 28 Part 2 Chapter
124 Rule § 124.2(e)(6), a carrier shall notify the Commission and the claimant of termination or suspension of
income or death benefits within 10 days of making the last payment for the benefits. This is done using a
PLNO9 form, available on the Texas Department of Insurance website. A revised form, available on the same
site, should be used starting March 1, 2018.

In any third-party case where the worker does not recover as much as he might feel he is entitled to, it is
always possible that the credit received by the carrier could be exhausted and the carrier would have to kick in
again with payment of indemnity and medical benefits. It is advisable, in such situations, for the carrier to
document their statutory credit appropriately when a worker receives a third-party recovery. If not, a worker
in a pinch might ask their attorney to try and overcome such a credit if it hasn’t been appropriately
documented. For more specific questions on your credit, please contact the Division of Workers’
Compensation at (512) 804-4000.

As set forth above, the effect of an employer’s negligence on the right of a carrier to claim a future credit is
also not settled in Texas. However, § 417.002(b) - the statute providing the carrier a credit against future
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benefits by virtue of the employee’s third-party recovery - clearly does not specify any reduction of the
carrier’s credit based upon the contributory negligence of the employer.

UTAH

The balance of any third-party recovery remaining after payment of expenses and reimbursement of the
carrier’s lien is considered a credit to the carrier for future obligations of workers’ compensation benefits.
U.C.A. § 34A-2-106(5)(c)(2008). Subsection 5(c) indicates that this balance is to be applied to reduce or satisfy
in full “any obligation” thereafter accruing against the carrier. The term “any obligation” has been held to
include medical expenses. Taylor v. Industrial Comm’n, 743 P.2d 1183 (Utah 1987). The balance represented by
Subsection 5(c) must be used as an off-set for future liability of sums owed by the carrier. Esquivel v. Labor
Comm’n of Utah, 7 P.3d 777 (Utah 2000). U.C.A. § 34A-2-106(5)(c) provides that the balance shall be paid to
the worker and is to be applied to reduce or satisfy in full any obligation thereafter accruing against the carrier
for benefits owed. /d.

Therefore, the balance left from the third-party recovery after the worker pays all of expenses, plus the
proportionate share of expenses and attorneys’ fees owed by the carrier, should be paid to the worker.
However, because a double recovery is not permitted, the worker must apply this total balance to reduce or
satisfy the carrier’s future obligation. Id. Therefore, if the balance of the third-party recovery is greater than
the carrier’s discounted future liability, then the carrier’s discounted future liability is totally off-set and the
carrier has no further obligation to the worker in terms of compensation benefits. /d. However, if the total
balance is not greater than the carrier’s future discounted future liability, the carrier must resume payments
once the amount of the total balance has been off-set and then continue until such time as the last benefit
payment would be made. /d.

The Labor Commission’s Workers’ Compensation Rule R612-1-3(G) requires Form 142 (“Statement of Insurance
Carrier or Self Insurer with Respect to Discontinuance of Benefits”) to be mailed to the employee and filed with
the Labor Commission five days before the date compensation stops. This form is at
https://laborcommission.utah.gov/wp-content/uploads/2019/11/Form-142-Revised-2-2019.pdf.

VERMONT

If a third-party recovery exceeds the amount of workers’ compensation benefits paid, then the excess amount
paid to the employee is treated as an advanced payment by the employer on the account of any future
payment of compensation benefits. Vt. Stat. Ann. Tit. 21, § 624(e) (2001). The amount of the recovery and
recovery expenses for the injured worker and his family, for purposes of applying the future credit, should be
determined by the court on the date of judgment or recovery.

One means by which a carrier can document a future credit after settlement of a third-party action by the
worker is the filing of Vermont Department of Labor Form 27 (“Employer’s Notice of Intention to Discontinue
Payments”), found at https://labor.vermont.gov/sites/labor/files/doc library/Form%2027-
EMPLOYER%E2%80%995%20NOTICE%200F%20INTENTION%20T0%20DISCONTINUE%20PAYMENTS%20.pdf.

VIRGINIA

The credit/advance which a carrier receives in the event of a third-party recovery is governed by Va. Stat. §
65.2-313. Once the employee’s net third-party recovery is determined (money in pocket of injured employee),
the employee will be entitled to no further compensation or medical benefits subsequent to the date fixed in
the suspension of compensation order, until the employee can establish that further benefit entitlements
exceed the net amount recovered by an employee from the third-party recovery. Henrico Cty School Bd. v.
Bohle, 421 S.E.2d 8 (Va. App. 1992), rev’d other grounds, 431 S.E.2d 36 (Va. 1993). Whenever a credit is
utilized, meaning that the carrier is relieved from paying a medical expense or an indemnity payment, a
percentage of that payment may be due to the employee as an attorneys’ fee if, as, and when future payments
would have been made. /d. Section 65.2-313 provides as follows:
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§ 65.2-313. Method of determining employer’s offset in event of recovery under § 65.2-309 or § 65.2-
310.

In any action or claim for damages by an employee, his personal representative or other person against
any person other than the employer under § 65.2-310, or in any action brought, or claim asserted, by the
employer under his right of subrogation provided for in § 65.2-309, if a recovery is effected, the employer
shall pay to the employee a percentage of each further entitlement as it is submitted equal to the ratio
the total attorney’s fees and costs bear to the total third-party recovery until such time as the accrued
post-recovery entitlement equals that sum which is the difference between the gross recovery and the
employer’s compensation lien. In ordering payments under this section, the Commission shall take into
account any apportionment made pursuant to § 65.2-311.

For the purposes of this section, “entitlement” means compensation and expenses for medical, surgical
and hospital attention and funeral expenses to which the claimant is entitled under the provisions of this
title, which entitlements are related to the injury for which the third-party recovery was affected. Va. St.
§ 65.2-313 (1994).

In the case of a work-related death with multiple beneficiaries, and the estate’s beneficiaries have received
their third-party recovery, the workers’ compensation carrier’s right to subrogation operates in relation to
each beneficiary in an individual manner. Liberty Mut. Ins. Co. v. Fisher, 557 S.E.2d 209 (Va. 2002). The carrier
may assert its subrogation right on behalf of each individual only to the extent that an individual has recovered
money in a third-party settlement. When a beneficiary has received less under the settlement than he is
entitled to receive under the Workers’ Compensation Act, the employer may assert its subrogation rights up to
the amount of money received from the beneficiary in the settlement. /d.

In summary, after the employer is reimbursed, money paid as compensation benefits in the past, the carrier is
excused from making future payments during the suspension period to the extent the employee would
otherwise be entitled to continued medical or compensation benefits. With each payment saved, the
employee should be reimbursed for expenses in connection with the third-party recovery in proportion to the
benefit the employer receives. The future credit is the “net recovery” by the employee, not the gross recovery.

The modification of a workers’ compensation award to reflect a recovery from third party is reasonably
classified by the Virginia Workers” Compensation Commission as a change of condition to be determined under
16 VAC 30-50-20 without argument or receipt of evidence, rather than permitting post hearing written
statements under 16 VAC 30-50-40. Eghbal v. Boston Coach Corp., 478 S.E.2d 732 (Va. App. 1996).

WASHINGTON

No payment shall be made to or on behalf of the worker or beneficiary by the Department and/or self-insurer
for an injury until the amount of any further compensation and benefits shall equal any such remaining
balance minus the Department’s and self-insurer’s proportionate share of the costs and reasonable attorneys’
fees in regard to the remaining balance. This proportionate share is determined by dividing the gross recovery
fees incurred by the worker. R.C.W.A. § 51.24.060(e) (2001).

In summary, where the worker elects not to proceed against the third party and the cause of action is assigned
to the Department or self-insurer, a credit is given to the Department and/or self-insurer in the amount of any
remaining balance paid to the injured worker under R.C.W.A. § 51.24.050(4)(d). On the other hand, if the
injured worker elects to recover damages from the third party, the Department and/or self-insurer receives a
credit in the amount of the remaining balance paid to the injured worker as set forth in § 51.24.060(1)(d), less
the Department’s and/or self-insurer’s proportionate share of costs and reasonable attorneys’ fees in regard
to the remaining balance. The Department’s and/or self-insurer’s proportionate share of attorneys’ fees of the
remaining balance is determined by dividing the gross recovery amount into the remaining balance amount
and multiplying this percentage times the cost and reasonable attorneys’ fees incurred by the worker or
beneficiary; R.C.W.A. § 51.24.060(1)(e) (2001). The Department is not required to deduct its proportionate
share of attorneys’ fees and costs related to the workers’ pre-settlement benefits from the remaining balance
before it determines the amount subject to set-off. Wash. State Dep’t of Labor & Indus. v. Mullins, 912 P.2d
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1098 (Wash. App. 1996), amended and superceded, 922 P.2d 141. The third-party recovery worksheet is
invaluable in calculating distribution of third-party proceeds, including the credit owed to the Department
and/or self-insurer.

Self-Insurers are required to provide certain information to the Department upon receiving any third-party
recovery. R.C.W.A. § 296.15.495 (2006). The following information must be submitted: (1) signed settlement
agreement or court order; (2) total amount of attorney fees and costs; and (3) total amount of benefits paid,
including TL, PPD, and medical, excluding payments for IMEs. /d.

No specific form appears to be required for carriers or self-insureds.

WEST VIRGINIA

W. Va. Code § 23-2A-1 makes no reference to any credit or advance owing to the Commissioner or self-insured
employers upon settlement of a workers’ compensation third-party action. Furthermore, there are no cases
discussing a credit or advance under this section of West Virginia law. The new statute gives a carrier the right
to be subrogated for “all medical and indemnity benefits actually paid as of the date of the recovery.”
Therefore, it doesn’t look as though the amended Act does anything to create the right to such a credit in favor
of a compensation carrier. Obviously, this will lead to strained and contorted claims handling, where carriers
will be driven to pay as much as possible on a claim prior to the settlement of a third-party action. It also isn’t
clear what will happen if a claim is being contested by a carrier, and during the appeal of the underlying
workers’ compensation claim, a third -party case is settled by the worker. A strict reading of the statute would
lead to the bizarre result that the worker would get a double recovery by allowing him to keep both the
workers’ compensation benefits recovered in a successful appeal, and the entirety of the third-party recovery.

There do not appear to be any specific forms required or made available for documentation of future credits,
nor any administrative code sections applicable thereto.

WISCONSIN
Wis. Stat. § 102.29(1) of the Wisconsin statutes provides in part as follows:

“The employer or compensation insurer who shall have paid or is obligated to pay a lawful claim under
this chapter shall have the same right [as the employee] to make claim or maintain an action in tort
against any other party for such injury or death. However, [the employer or compensation insurer, or the
employee making a claim] shall give to the other reasonable notice and opportunity to join in the making
of such claim or to join in the making of such claim or instituting of an action and to be represented by
counsel...if notice is given as provided in this subsection, the liability of the tortfeasor shall be determined
as to all parties having a right to make claim, and irrespective of whether or not all parties join in
prosecuting such claim.”

In reviewing this language, the Wisconsin Supreme Court in Threshermens Mutual Ins. Co. v. Page, 577 N.W.2d
335 (Wis. 1998), held that a workers’ compensation carrier may seek recovery of an injured employee’s claims
even if the employee declines to participate in a third-party action. The Court held that a workers’ comp carrier
is entitled to present evidence of all damages to which an injured worker is entitled and is allowed to recover
“all payments made by it, or which it may be obligated to make in the future” out of any third-party recovery.
The court noted that although there may be some inexactitude in awarding damages for future medical
expenses, they held that if competent medical evidence is presented to demonstrate the employer will incur
future medical expenses, then the carrier must be allowed to recover these damages in order to off-set future
medical expenses which it will owe. Therefore, if an injured employee declines to actively participate in a third-
party action, the carrier is now entitled to recover as damages monies above and beyond those actually paid to
the worker, including any amounts it is obligated to in the future.

Any Wisconsin Circuit court or the Department of Workforce Development can approve a third-party
settlement. However, if approval is sought from the Department, the carrier must file Form WKC-170-E
(“Third-Party  Proceeds Distribution Agreement”), a copy of which can be found at
https://dwd.wisconsin.gov/dwd/forms/wkc/pdf/wkc-170-e.pdf.
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WYOMING

Although the Wyoming statute makes no provision for a future credit or advance, it clearly gives the State the
right to recover, and/or to a lien on any third-party settlement for all “current and future benefits” paid or to
be paid. Wyo. Stat. § 27-14-105(b) (1995). No forms or administrative code sections appear to be applicable.

These materials and other materials promulgated by Matthiesen, Wickert & Lehrer, S.C. may become outdated or
superseded as time goes by. If you should have questions regarding the current applicability of any topics contained in
this publication or any publications distributed by Matthiesen, Wickert & Lehrer, S.C., please contact Gary Wickert at

qwickert@mwl-law.com. This publication is intended for the clients and friends of Matthiesen, Wickert & Lehrer, S.C.
This information should not be construed as legal advice concerning any factual situation and representation of
insurance companies and\or individuals by Matthiesen, Wickert & Lehrer, S.C. on specific facts disclosed within the
attorney\client relationship. These materials should not be used in lieu thereof in anyway.
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