ERISA AND HEALTH
INSURANCE SUBROGATION

In All 50 States

FIFTH EDITION

TABLE OF CONTENTS

Yol o1V 1=To F=da o 1= o £ SR XVii
ADOUL the AULNOT ....ceiiie ettt et e s te e st bt e e s beesbeeesabeesabeesabaeebteesabeesabaeensaeaesbeeenssnanes Xix
[N Lo A ol TSP PP SPPTT PP XXi
HOW £0 USE THiS BOOK ....ceiuiiiiiiiiiii ettt ettt ettt ettt et sttt e st e e e sabte e sabeesabeeesbeeenasaesabeesnbaeensteesabaessnnseennsens xxiii
T a oY [V 1] o TSP XXVii
CHAPTER 1
SUBROGATION GENERALLY

R O R =T 45Tt o TSROSO 1-1
R 0P A O T g T =1 s E o] U] o] oY =21 d o T 1-3
LR O T BV o =T o} YU T T oY == o [N 1-5
[1] Contractual (Conventional) SUBFOZatioN ..........eiiiiiiiiieeee et e et e e re e e e aaee e 1-6

[2] Equitable (Legal) SUDIOZatioN ..........eii ittt ettt e e ettt e e e et e e e traeeeeaseeeeeanbeeeeansaeeans 1-7

[a] Difference between Subrogation and AsSignmeNnt .........cccceeeeeeciiiieee e 1-8

[b] 20T LT o] 3 =To [N 4V 2SR 1-9

I = 1 (1] 4 VATV ] oo} == u o o SRR 1-15

[a] WOrkers COmMPENSATION ..uuiii i e ettt e et e e e e e e et e e e e e e e s st e braaeeeeeeeesansraaeeaaanan 1-15

[b] [ [o T o] =1 =Y o TSR 1-17

[c] Y =T o | R 1-18

[d] V=T o= 1o IR 1-23

[e] Medicare AdVantage PIaNS ........c.ueii it et 1-32

[f] Interplay between Workers’ Compensation and Medicare/Medicaid ........c..ccoveevveereenneennen. 1-35

[g] Federal Employees Health Benefit Act (FEHBA) ......cccuviiiiciiee et 1-37

[h]  Other Statutory SUBIOZatioN ........coccuiiii it rre e et e e e 1-37

§ 1.04 PuUrposes Of SUDIOZALION .....uuiiiiiiie ittt e et e e et re e s et e e e e s bbee e e abeeeeesbaeeeastaeeeanseneens 1-37
§ 1.05 ANti-SUDIOZation ArGUMENTS....cccuiiieiiiiieeeccitee ettt e e et e e s rtrr e e e s rtte e e e e esataeeeessbseeessseeeeassseeesassaneesnnseneann 1-40

CHAPTER 2
INSURED ERISA-COVERED EMPLOYEE WELFARE BENEFIT PLANS

R O R 1= YT =Y YRR 2-2
IO RV o T<T ol 12T Lo I =Y U 2-4
O I T T L= 0 oY TV 2 = L3 SRS 2-5

[2] Preferred Provider Organization (PPO)........cccuiiie ittt ettt e ettt e et eeeeeaaeeeeeasseeeeenbaeeeennneeaas 2-5

[3] Health Maintenance Organization (HMO) ........ooo ittt eere e et eerr e e e ba e e eenneee s 2-6

[4] Individual Practice ASSOCIAtiON (IPA)........eeii ittt ettt e ettt e e e e e et e e e eearaeeeeeareeeeesbeeeeennaeeans 2-7

[5] POINt-0Of-SEIVICE Plan (POS) ... ..ueieiiiiie ettt ettt ee e e ettt e e et e e e eeabebeeeesabseeeeeasaeeeessseesansseeesansaeeans 2-7

§ 2.03 MUILIPIE EMPIOYEE PIANS....cciiii ittt ettt ettt e e e e e et e e e e e e e e e e e e sabtaaeeeeeeessnnssaaaeaeeeeansssseeeaaeaeanasans 2-7



ERISA AND HEALTH INSURANCE SUBROGATION IN ALL 50 STATES

TABLE OF CONTENTS

Y LT d LR =Y ' o] [ 1YL= gl od =T o TR 2-7

[2] MURI-EMPIOYEE PIANS....utiiiiei ittt e e e e e et e e e e e e e s s e bebeeeeeeeeesnstsaaeeaeesannssseeseaaaanan 2-8

[3] Multiple-Employer Welfare Association Plans (MEWA) ........cueeeeiiieeeciiee ettt e 2-10

[4] Voluntary Employees’ Beneficiary Association (VEBA)........cccuieeeciieeeeciee ettt et 2-18

[5] Occupational ACCIAENT Plans.........uuiiiiiii ittt eecrre e e e e e e s re e e e e e e e enrnreeeeeeeeennsraaeeas 2-21

§ 2.04 Subrogation and Reimbursement RiES..........ueiii i e e e e srrrre e e e e e eanees 2-22
[ Y UL oo =t Tu o o TN 2T =4 o £ USSR 2-23

[2] ReiMbBUIrSEMENT RIGNES.....uuiiiii e e e e e e e e e e e e e atrra e e e e e eesnnrraeeeas 2-25

[3] Standing in the Shoes of the INSUIEd...........euiiiiiiie e e e e e e e e e e aae s 2-26

[4] Indemnity versus INVestMeENnt CONEIaCS.......c.uviiiieiiiiciiiieee et e e e e e e e e e raerre e e e e e e e nnraeees 2-28

[5] NO MUILIPIE RECOVEIIES.....uiiieuiiieeciiiee e eeiee e ectt e e ettt e e sttt e e e s ate e e e sabtee e e st abaeeeesbaeeesnstaeessnseeeeensseeeesnses 2-29

[6] Subrogation Arises With PAymMENTt.........cuueiiiiiiiii ettt e et e e e are e e e earee e e e e 2-30

[7] Subrogation against MUNICIPAlItIES.....cccuiiei i e e e e e re e e e e 2-30

§ 2.05 Requirement o JOIN SUBIOZAted Party ......cc.ueiiiciiiieciiee sttt e e st e e e e aae e e s s e e e e enraeeean 2-31
[1] Wis. Stat. § 803.03 - Claims Arising by SUBrogation ..........coccuviiiiiiiei it 2-31

[2] Is the Subrogated Party a Plaintiff, Defendant or Other?.........ccoiiieciie e 2-32

[3] The Reverse - Must Subrogated Party Join the INSUred?..........cooooviiieiiee e 2-33

N I g TR =TT B o B - T A ol o T o TSP 2-33

[5] What Do YOU DO If YOU Are NOT JOINEU?.....uuviieeiieeiiieiiieeeee ettt eeeirree e e e e e e e eeiaraeeeeeeeennsranees 2-34

§ 2.06 NOtICE t0 SUDIOZAted PArties .....c.uviiiiiiiiie et et e e et e e e et a e e e s abe e e e saeeesnasaeeesnraeeean 2-34
§ 2.07 What Happens If the Plaintiff LOSES @t Trial? ....cceee et e e e e e nrae e e e e e e e eanens 2-35
§ 2.08 Made Whole Doctrine and Non-ERISA HEalth Plans........cccoo ittt e e e e 2-37
[1] Garrity v. RUrGI MULUGT INS. €O ....uvveeeeeeieeiiieeie e ee ettt e e e ettt e e e e e e e e ata e e e e e e s s e enbabaeeeaaeeesnnraaeeeseeeas 2-38

[2] Rimes v. State FArm MUtUG AUEO INS. CO.......uuvuueuerevereieieieeeeeeeeeeeeeeeeeeeeeeeeessssssssssrsrsrsssssssrsrs.. 2-39

[3] What Does [t Mean to Be “IMade WHhOIE” 2........uuurieeiiiiiiiiiiiiiiiietiiereeeeeeeeeeeeeeeeeeeeees arssssessrsssssssrsesrsreee 2-40

[a] BaSIC TOST ceeiiiiiieeeeeeeeeeee e 2-40

[b]  ContribUtOry NEGIIGENCE........eviiiiee ettt e e e e eeerrre e s ee e e e e e e abraeeeeeeeeennes 2-41

[A] Al DAMAEES ..uvrrreeeeeieieiitiieeeeeeeiiittttrteeeaeesesassrateeeaessaasstaesaasasaaasstasseesseeaesssaassresseeeessassssssseeeesasassrssees 2-48

Y I A e T g LA A Y= USSR 2-49

[6] Where Plan Specifically Negates Made Whole DOCLINE .......ccccviiiiiie et 2-49

§ 2.09 Common Fund Doctrine and Non-ERISA Health Plans .......cc.ueeieiiiiicciiie e 2-57
§ 2.10 Statute Of LIMItations ISSUES ....cccuuiiiiiiiiie ettt e e ettt re e e st bee s e sbt e e e e abeeeeenbaeeeantaeeesnseneeas 2-58
SR N R [ Yo 1T o o Yo T oF= Y oY o I d A=Y <T o 41T ) 4R 2-59
§ 2.12 Subrogated Party on the Settlement Check: IS It ENOUEN? .....ccccuviiiiiiiiiiiieeeecee s 2-60
§ 2.13 Subrogating against Under/Uninsured MOotoriSt Carri@rs .........oueueeeeereereeseeneeieeeseeseeeeeeneeneeseeseenne 2-61
[1] “...A RespoNSIbIe Third Party...” ...ttt e et e e e b e e e e e rbee e e sateeeesabeeeeensaas 2-61

[2] “...Any Party Who May Be Liable...” ... .ereieeee ettt ettt e e tee e et e e e rte e e e 2-62

1] I = [V Y=Y o Yl [N =1 o] L= (o] (iU RRRRRUPP 2-63

[4] Collateral SOUICE RUIES ...ueveiiiiieiireiie ettt e eeeetb e e e e ee e e eeeabe e e e e e eeeeastareeaeeeeesnssreaneeas 2-63

[5] ANti-SUDBIOZAtION LAWS ...uiiiiiiiiiciiiiiie ettt e et e e e e e e st rr e e e e e e e s s e e anrraeeeeeeeenastasaeeeeeeesannsrnaees 2-66

(8] SUMIMIAIY . ittt ettt e e ettt e e e e e s e et b ee e e e e e e eaabttaeeeeeeeeanssaaaesaseaaesasansasasaeaeaseanssasasaaeesesassrennees 2-68

CHAPTER 3
HEALTH INSURANCE SUBROGATION IN ALL 50 STATES

TaTa oo TUTox T} o PSSR 3-1
R 2L N N =1 o Y- 2 = U URURN 3-3
R N =1 & TR E SRR 3-15



§3.03
§3.04
§3.05
§ 3.06
§3.07
§3.08
§3.09
§3.10
§3.11
§3.12
§3.13
§3.14
§3.15
§3.16
§3.17
§3.18
§3.19
§3.20
§3.21
§3.22
§3.23
§3.24
§3.25
§3.26
§3.27
§3.28
§3.29
§3.30
§331
§3.32
§3.33
§3.34
§3.35
§3.36
§3.37
§3.38
§3.39
§3.40
§3.41
§3.42
§3.43
§3.44
§3.45
§3.46
§3.47
§3.48
§3.49
§3.50
§3.51

ERISA AND HEALTH INSURANCE SUBROGATION IN ALL 50 STATES

TABLE OF CONTENTS

F N g 7o Yo - TR 3-23
F N L= LSO 3-29
(0] 111 11 TSSOSO 3-35
(00 oY= To Lo TR 3-53
(00T 0 YY1 4 [o] U | SN 3-59
DRI AWAIE ..o ———————— 3-65
District Of CoOlUMDDIA ..o 3-69
S lo] g Tc F- SRR 3-75
=Y 0] = - 3-83
[ LT | T 3-95
[[o =] o T TP UU R U U U U OO UUTRRN 3-101
HHTINOTS ceieetiteeee ettt eeee et e e e et tbb e e e e e eeeeabbbereeeeeeesasbs bbb e aeeaeeeeasbbaasaeeeeeanssbraraeeeesanrtaraeerareeeeeeanans 3-107
TaTo [F=1 o - O ORRR OO P PP UUTRN 3-117
[0 TP 3-125
N T 15T T3 3-133
KEINEUCKY .ttt e e sttt e e e et e e e sttt e e e e asebaeeeaasbeee e ssaeeaassseeeaanssaeesanssaeesansteeeeesnnsens 3-141
o 1011 T=Y o - PP 3-149
1Y =TT 1= TP UPPPPRINE 3-161
Y =YY - 1 o PP PRPR 3-167
Y T Y= ol a1 EY < o £ RO PP PPN 3-177
1Yol o 1 F== Y o 1S EURN 3-185
Y T g LT o) - TP 3-195
Y Iy Y o] o | R 3-203
1Y T YU o I 3-207
1Yo o1 7= o - [P PR 3-213
NEDFASKA ..cciiiiiiieii e ——————————— 3-223
NSV Lo - PR RRURURRUPTRN 3-229
NN o T a T o1 11PN 3-235
N Y =T Y= 3-239
N TSR\ 12 Lol J P 3-249
INEW YOTK eeirieeieeeeeeeitteeee e eeeeceer e e e e e e eeetbbreeeeeeeestbbaseeeeeeeasaraaesaaeeeeeesaasasesaeeeeeanssbssasesesesnsstsraseeeeseeeennns 3-255
\\To] a1 W Or=Y {01 [ o - [P PORR OO UPUUUTRN 3-275
o] a1 WD F=1 o] = OO P PSP RSPUTN 3-281
(0] o1 1o USROS UR TSR 3-285
(0141 aTe] 0 1 1= IS USROS UUURRRRRRRRRRRE 3-297
L@ T5/=T= Lo o [OOSR PP P PPPPPRN 3-303
T a0 1V AV [ - U RR 3-321
2y Te Yo [l 1 1o Ve IR OPP PP PUTTN 3-335
SOULIN CArOliNG ettt e e et et e e e e eee e eeeetbbreeeeeeeeesaabareeeeeesannssbeseseeeesanssansrnes 3-339
SOULN DAKOTA ..uvuvuvuriiiiiiuriruriritrtrett ssrasarararasasarasaraeaeaeseseaesessssssssssssasssasssassssssssssssssssssssssssssssssssssssssssssnnnnnen 3-345
O N S S cuuuuieeeeeeetttitieeeeeeeeertt i aeeeeeeeesesssasaaeseeeaesssssasanseesesssssansseesesssssnnnsasesessssssssnnnaeeeeesssssssnnnnenessssnnnnns 3-349
XS ettt eeeettttieeeeeeeeettat i eaeeeesestbaaaaeeeesesasssananaseeessssssssnnnasesessesnnnaeeeessesssssnnnsseesessssssnnnnnseeeeessssrannneesessnnnnnnn 3-357
L)1 o [ URRPPRRPPPPRE 3-371
LV 4T ¢ 2101 1 PN 3-377
RV AT =41 L 3-381
LAV T 1114 o o TS PPURPN 3-387
R AT LT AV AT =4 [ gL 3-393
LAY AT olo ] 1 [ VOIS 3-397
KT A0 2 011 = 3-415



ERISA AND HEALTH INSURANCE SUBROGATION IN ALL 50 STATES
TABLE OF CONTENTS

CHAPTER 4
SELF-FUNDED, ERISA-COVERED EMPLOYEE MEDICAL BENEFIT PLAN SUBROGATION

§4.01 INtroduCtion tO ERISA ...ooiiiiiei ettt e et e e e e e e ettt e e e e e seeeesesaantsaaeaaaeeeaasnseaeaeaaeeaaassrteeeaaaaeaaaaans 4-2
I 1S e Ao =1 2 I NSRS 4-2

22 2= T =4 oYU o Vo R 4-3

[3] ENACEMENE QN PUMPOSE...cciiiieeiiiiiiie e e e ettt e e e e ee e e e e e e e e et tae e e e e e ese e ss bssteeaeaeeessstasaeeaessansssreeeaaanann 4-5

Y oleT o T ol oL 1 ) A SRS 4-6

[5] Definitions - The Language Of ERISA .........eeuiiiiiiie ettt e e e e e e e e e b rree e e e e e e nnrreeeaaaeean 4-7

[6] Trust, Contract, and Labor LaW Parallels ..........eueeeeeuiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeesessresssesessrsssssrsssrssesseeeeee. 4-9

[a] THUST LAW oottt ettt e e e 4-9

1o IR o 1 a1 { = [t - 1V U TSP PP PRt 4-11

[c] 1= o Jo ] G 1= 1Y RSO UU RSP 4-12

[7] FEderal COMMON LW ...uuvueiiiiiiiiiiiiiie e ettt e e e eeettre e e e e e eeeeabaaeeeeeeeeesa e essbeaeeeeeesessssreseeeseennssrraneens 4-12

§4.02 WhaAt IS @N ERISA PlAn? ...cciueiieeieiiie ettt ectte ettt e et e e et e e sttt e e e et b e e e e sasbaeeeaaseaeeesbeeeeensaeesanntaeasansensnns 4-14
[1] Self-Funded Plans versus INSUIEd PIaNS..........uvveiiiiiiiiiieiiee ettt eceetireee e e e eeiareeeeeeeeennbraneeas 4-16

2 ) Ko o R Mo o 1V T =Y PSP 4-22

[3] General Rule to Determine Whether Plan Is ERISA-COVEIed ..........eeveeeeeiiirrveeeeeeeeiiiieeeeeeeeeeeeeevnnenes 4-28

[4] Safe Harbor REGUIGLIONS ....cccuiiieeciiee ettt ettt e e et e e et a e e e s aaa e e eensaeeeesnbteeeennsaeeeennenas 4-32

[5] Plans NOt SUBJECE t0 ERISA.......oooieiiee ettt ettt ettt e et e et e e e tre e e e st et e e e e aaaeeesnsteeeesnseeeeennseeesennsnas 4-34

[a] Government Plans and CHUICh PIANS .......ueeiiiiiiiiiiiieiee et 4-34

[b]  Trade Association Plans and Employees’ Beneficiary Associations.........cccccceeeveciieeeeeeeenenn. 4-36

[c] Plans That Cover Owners and NOt EMPIOYEES ....ccceeeieiiiiiiiiieeeecciiieeee et 4-39

[d] VIO = g o] o1 7Yl o P o USSR 4-39

[e] Entities Not Engaged in Interstate COMMEICE .....cceeeieciiiiiiiee ettt e e e 4-41

[f] Subrogating Insured ERISA-Covered PIaNnS ............uuivieiee it e e e e 4-41

[6] Other Plans SUDJECt 10 ERISA ........eeiiieie ettt e et e e e e e e e e e e e e e e e e s antsraeeeeeeeeannsraaeeas 4-41

[a] [ 1Y (O I o =1 o LR 4-41

[b] Plans Administered by EMPIOYET ...ttt e e e e e 4-42

[c] Occupational ACCIAENT PIANS .....ceiii ittt e e et re e e e e e e e e errsaeeeeaeeeeanes 4-42

[7] What CONSEItULES The PIANT ...vuviiiiiiiiiiiiiiiiiiiiiiiieiiiererereeeeereeeeereeeereeeeeeeeeeeeee abersrsssrsrersrsrssssssssssssssnsrnnees 4-47

[a] (@00 1Y =T Tl 2 T o] 1= ST 4-47

[b]  Summary Plan Description (SPD).....c.uueiiiiiiiieiiiiee ettt etre e e re e s e sbre e e s e e sabae e e e arae e e nes 4-47

[c] LTV =Y o B LYol U 4 T=T oL PSRRI 4-48

CHAPTER 5
ERISA PREEMPTION

§ 5.01 Preemption, Saving and DEEMET ClaUSES........cccciiieiiciiieeiiiiee e eiieeeeeetteeeseteee e s e srtteeeesbteeesstaeeesasteeeesssseeesnnes 5-2
8 I oY= g oY o T s T 8= U U 5-4

2 Y- 1A LT 1= U T PP 5-8

[B] DEEMET ClAUSE ...eeiieieeeiirieeeeeeeeeetttetee e e e e e eeeetbee et e e eeeeebaeeeeeeeeesesbbaaaeeeeseeeesasssabeseeeseeeasssraseeseeesennssrenneeas 5-10

§5.02 Two Types of Preemption - Complete and ConfliCt.........oevieiiieciiiiiii e e 5-14
[1] Complete Preemption (Narrow Pre@mplion) .......cc.eeeccciieeeciiiie ettt ettt e 5-16

[2] Conflict Preemption (Broad Pre@mplion) ......c..eeecciieeeiiiie ettt ettt et e et e e e are e e e 5-20

§ 5.03 ERISA Preemption of State Law Where Plan Is Insured and Not “Self-Funded” ..........ccccccceeeiiiirinieenenenn. 5-23
§ 5.04 When Does State Law “Relate to” an Employee Benefit PIan?........ccccceoieiiiiei e 5-25
§ 5.05 When Does State Law “Regulate INSUIANCE” 2.....ccei ittt e e e e e e e e e e brre e e e e s e e snanreeeeaeeeeanns 5-30

4



§5.06
§5.07

§6.01
§6.02
§6.03
§6.04
§6.05
§ 6.06
§6.07
§6.08
§6.09
§6.10
§6.11
§6.12
§6.13
§6.14
§6.15

§7.01
§7.02
§7.03
§7.04
§7.05
§7.06
§7.07
§7.08
§7.09
§7.10
§7.11

ERISA AND HEALTH INSURANCE SUBROGATION IN ALL 50 STATES

TABLE OF CONTENTS
Preemption of State Court Judgments and Orders ... occiiiiiii e e e rrrrre e e e e e e esnreees 5-37
o T (oY a o il o =TT a'0] o] 4 o] 1R USRSt 5-38
CHAPTER 6

ERISA AND THE MADE WHOLE DOCTRINE

TaTd oo [N ot To] o WS URRR 6-2
Made Whole Doctring as Default RUIE ..........uuiiiiii ittt e et e e e e e e raa e e e e e e e nneneees 6-3
Applied 10 SEIf-FUNAEA PIANS.......ooiiiie ettt e e e ettt ee e e e e e e ntrta e e e e e eessanbtaeeeaaseenssntaeessees 6-4
Doctrine Affected by Reimbursement Provision............uueeeiii ittt e e e 6-10
Presumption Against Made WhoIe DOCEINE......ccciiiicciiiiieee ettt e e e e e e e e e ecarrre e e e e s eeearrreeeeaeeeeanns 6-12
Made Whole DOCLIHNE @S GAP FillEr..cuii it e e e e e e s eaate e e e e e e e s nbraaeeeeeeeenanes 6-14
Effect of Plan Administrator’'s INterpretation........cccueeiiieei e 6-14
Made Whole Doctrine Applicable unless Specifically Negated by Plan Language........ccccoceeeeeciveeeccveeeens 6-14
Made Whole Doctrine under Federal CommMON LAW.......ccuiiiiiiiiieiiiiee e cciieee et ee e evte e e e evae e e esavneeeeanes 6-19
Definition Of Made WOIE .....cc..uviiiceeee ettt e e e et e e e e bte e e s e ntb e e e sntaeeesbeaeesansaeeesnens 6-20
Where Beneficiary Violates Plan’s Cooperation CIAUSE .........cueeeecieieiciiie ettt e 6-22
Made Whole Doctrine Doesn’t Affect Other Duties under PIan ..........coooieiiiiiee i 6-22
Effect of EXClUSIONArY/EXCESS LANGUAEE ...cveeiveeeieecieeeere et ettt eteeeteeeteeeteesteeesteesteestsesasesaseeaseenseenseenseenseenns 6-23
Examples of SPeCifiC Plan LANGUAEE ....ccccccuiiiiiciiie ettt ettt ee e s tte e e e eatae e e e aae e e e sabeee e entaeeeennees 6-24
Treatment of Made Whole Doctring by CirCUIt.......ccuiiiieiiee et 6-26
[1] First Circuit (ME, MA, NH, PUEITO RICO, RI) uuvvveiiiiiiiiiiieeiee ettt ettt eeeevnveeee e e e e e nsraeeens 6-26
[2] SecoNnd CIircUIt (NY, CT, VT) coeeeeeeciiee ettt ettt e ettt e e ettt e e e et e e e e aba b e e e e abaeeeensbeeasansbeeeennsaeesennrens 6-27
[3] Third Circuit (DE, NJ, PA, VIrgin ISIands)......cccuieieeiiiee ettt ettt e et eeiree e e are e e eaae e e enreas 6-27
[4] Fourth Circuit (MD, NC, SC, VA, WV) ...ttt e ettt e et e e e s tte e e et ae e e e eataeeeeareeeeensteeeennrens 6-28
[5] Fifth CIFCUIL (LA, IVIS, TX) «eveeveeeeeeereeeeseeseeeesseseseesseseeseeseseeseesessesseseeseeesssesesesessessessssessesessessasesseeseessseeees 6-28
[6] Sixth Circuit (KY, M1, OH, TIN) ..eiii ittt e ecre e e ettt e e e e tre e e eeaba e e e e e traeeeensbeeaeansseeeeansaeesennrens 6-29
[7] Seventh CIircUit (IL, IN, VW) ..ottt e ettt e e et e e e ettt e e e e enbeeeeensbeeeeensbeeeennsaeesennrens 6-33
[8] Eighth Circuit (AR, IA, MN, MO, NE, ND, SD)...vvueveeereeeeeeeeeeseseesseseeeeseessesessessesesessesssessessssssesssnssesens 6-34
[9] Ninth Circuit (AK, AZ, CA, HI, ID, MT, NV, OR, WA, Guam, Mariana Islands)........cccccceeevrereencirienennee. 6-36
[10] Tenth Circuit (CO, KS, NI, OK, UT, WY)....vueveereeeeeeseeeeeeeeeeseeeeseseeeessessesessessseseseesssessessesssessenssesees 6-40
[11] Eleventh CircUit (AL FL, GA).. . i ettt ettt e ettt e e ttee e e tte e e e et be e e e enbaeeeensbeeaeeasseeeennraeesennrens 6-41
[12] D.C. Circuit (District Of COIUMDIA) ..uvviiiiiiiiiiiiiiiie e errr e e e e e eabaaeeeas 6-43
CHAPTER 7

ERISA AND THE COMMON FUND DOCTRINE

T a oY [V 4T ] o FE OO PO UPUPTRRUPPROPPPINt 7-2
Plan Language: “Out of Any Monies Recovered” and “All Rights of Recovery”.........ccccocviveiivcieeieccivee e, 7-3
“Full ReIMbUISEMENT” LANGUAEE .. ciiiivieeeieiieeeeciiee e ettt e e ettee e e ette e e s ete e e e ettt e e e eenbaeeeenstaeeeesteeeesnsaeessnnseeesnnsens 7-4
Absence of Language Exempting Common FUNd DOCLINE .......ueiiviiiiiieiiiie ettt e e 7-4
Plan Language Clearly Exempts Common FUNA DOCLIINE.......cccuiiiiiciieeeciiiee ettt e etee e et e e evne e 7-10
Effect of Plan Administrator’'s INterpretation........cceeeiicieee e e 7-12
Common Fund Doctrine Under Federal ComMMON LAW .....cooiuiiiiiiiiieiiiiieeeeiiie s esiiee s ssiee e sveeessveeesssneeas 7-12
Hourly or CONLINGENCY FEEY ...ttt ettt e e e e e et ee e e e e e s e s aataaeeeaeesasstsaeeeaaesesnnsrnens 7-14
Notice of Litigation REQUIrEMENT ......ceii it rr e e e e e e et re e e e e e e e s nbeaaeeeaeeeenanes 7-15
Who May Raise @ Common FUN ClaimM?.......ccoiiiiiiiiiieee ettt ettt e e e s ertrrre e e e e e e e snraee e e e e s e annnaees 7-16
Treatment of Common Fund Doctring by CirCUIt.........uviiieiie et e e rrre e e e e 7-17



§8.01
§8.02
§8.03
§8.04
§ 8.05
§ 8.06
§ 8.07
§ 8.08
§8.09

§8.10

ERISA AND HEALTH INSURANCE SUBROGATION IN ALL 50 STATES

TABLE OF CONTENTS
[1] First Circuit (ME, MA, NH, PUEItO RICO, RI) c.uuriiiiiiiee ettt ettt et e 7-18
[2] SecoNd CIircUIt (NY, CT, VT) cooeeeeeeciiee ettt ettt e ettt e e ettt e e e et e e e eeaba b e e e eabaeeeensbeeasensbeeeennsaeesennrens 7-19
[3] Third Circuit (DE, NJ, PA, VIrgin ISIands).....ccccuiiieiiiiee ettt eetee e et e e re e e e e are e e eaae e e enreas 7-19
[4] Fourth Circuit (MD, NC, SC, VA, WV) ..ttt e ettt e e e e tte e e et ae e e e eatae e e eareeeseanteeeennrens 7-20
[5] Fifth CIFCUIL (LA, IS, TX) «eveeveeeeeeereeeeseeseeeesseseseesseseeseeseesessesessesessessesssesesesesessessessssessesessessasessessessssnsees 7-21
[6] Sixth Circuit (KY, M1, OH, TIN) ..eiiiiiiieeeecciiee et ettt e ettt e ee ettt e e e e tre e e eeaba b e e e easeeeeenabeeaeennseeeennsaeeeensens 7-21
[7] Seventh CIircUit (IL, IN, W) ..ottt e e ettt e e e tre e e et ab e e e e eabeeeeensbeeeeensseeeennsaeaeennrens 7-22
[8] Eighth Circuit (AR, IA, MN, MO, NE, ND, SD)....veveveeereeeeeeueeeseseessesseeeseesseeeseessesesessesssessessssssessesssesens 7-23
[9] Ninth Circuit (AK, AZ, CA, HI, ID, MT, NV, OR, WA, Guam, Mariana Islands)........cccccceeevvereenccrienennne. 7-24
[10] Tenth Circuit (CO, KS, NI, OK, UT, WY)..v.vueeeereeeeeereeeeeeeeeeseeeesesseeessessessssesssesessesssessessaesssessesssesees 7-26
[12] Eleventh CircUit (AL, FL, GA)...cooooureieeiee ettt eeeitee e e e eeeeitaae e e e e e eeeeeeesaaeeeeeseesessstaresseeesesnssreaneeas 7-27
[12] D.C. Circuit (District Of COIUMDIA) ..vvviiiiiiiiiiiiiiie e e e e e e eaabaaeeeas 7-28
CHAPTER 8

RIGHTS OF RECOVERY: SUBROGATION AND REIMBURSEMENT

T oo [ ¥ o1 Te] o HS USRS 8-2
Persons Who Can PUrsuE SUBIOZatioN .........ceiiiiiiiiiiiee ettt ettt e e ate e s e ate e e e sabae e e entae e e ennees 8-3
Y= TSSO 8-7
Parties AUthorized t0 Bring ACLION ......cii ittt e e e ere e e sate e e s e bte e e e e abeee e entaeeeennreens 8-9
U] Yo ot o o 1A UPPRRN 8-11
20T 00101V SR URUR RPN 8-17
o] o] [=T o 0 T O ol U USRSt 8-31
Y o1 =] oY T o TS UPPRRRPS 8-33
LN =Y V=T o o] o SR 8-35
Y = I €0 1 [ OO OPOPP PPN 8-35
2 B R=Te 1] = | N o 10 [ PP PPPPPPPPPRRPNY 8-38
Rights of Recovery: Subrogation and ReimbUIrsEmMENt .........cccuviiiiiii i 8-40
[1] Recovery Rights GENEIAIlY .....cc..eeiiiieeie et e e e e e e e e e e e e st a e e e e e e e e e e nnrraaeeas 8-40
[2] Plan Language Determines Subrogation RightS.........ccuuiiiiiiiiiiiiiiie e 8-43
[3] Recovery Rights UNAEr ERISA ...ttt e e e tree e e e e e e e e e e e e e e e enrareeeeeeeeennsraneeas 8-43
[4] Types Of RECOVEIY PrOVISIONS........uuiiiiiieiiecciiiieee e e e ettt e e e e e eetrre e e e e e e e et anareeeeseeessnnsaraeeeeeeeesnnsrnaees 8-44
[a] U] o oY=t 1A oY g T ad o 1V T o o [T 8-45
[b] REIMDUISEMENT PrOVISIONS...ciiiiiiiiiriiiiee ettt eee et e e e e e eee eeeaaraeeeeeeeessnnreeees 8-46
[c] EXCIUSIONAIY PrOVISIONS. ...cuviiiiiiiee ettt ettt e e e etee e e e ate e e s e e sabaee e e sataeesenneeeeenanes 8-46
[d]  NO SUbrogation LANGUAEE ...cccccvvieeeiiieeeiiiieee et e e et e e evae e e e aaae e esatee e eenbsbaeeeenbaeeessraeeesnnens 8-48
[5] Subrogation Receipts and Reimbursement Agreements.......ccveevcveeeeciieeeeiiiee e e e 8-49
[a]  Subrogation Agreement Does NOt CONEIrol ........uviiieiiiiiiiiie e 8-49
[b]  Subrogation Agreement DOEs CONTIOl .......ueiieiiiiieiiiiie e e 8-51
=) I =Yoo S V7TV o oY L =TSR 8-54
[a] Elements of Damages (Gerrymandering) ......cooccveeeeecieee et 8-55
[b]  Allocation of Recovery among Beneficiaries ........ccooeeeeeieecciiiiiee e 8-67
[c] First MONEY RECOVEIEA.....uuuiiieiiieciiiiieeeee e ettt e e e e e trre e e e e e e e s nbae s e e e e e e e e s esannraeaeeeesesansresnees 8-72
[d]  Subrogating for More Than Benefits Paid ..........cccuviiiieiii e 8-73
[e] PlaiNtiff’s ATLOINEY S FEES ..uviiiiii ittt ettt e e e e srrre e e e e s e e e e eseanbaeeeaeeeeeensranees 8-73
[f] LG = YA AN LT [ UPURE 8-76
(] LOr= LU 1Y) o o) N 8-76
[7]  ReimbUrs@mMeENnt RINES.....ccii it e e e e e e e e e e e e e e et are e e e e e e e ennsraeeeas 8-80



ERISA AND HEALTH INSURANCE SUBROGATION IN ALL 50 STATES

TABLE OF CONTENTS
[8] Sueinthe Name of Plan or Third Party Administrator? .........cccoovieieiie e 8-83
[9] Credit against FULUIre BENEFILS .......ceiiiiii it e e e et e e e e e e e e nrraee s 8-84
[10] Summary Plan DESCIIPLION (SPD) ...ueiieiiieeeeiiiie ettt e ettt e ettt e e et e e e ette e e e e e eareeeeeabeeeeeareeeeensaeeeenrens 8-92
[11] Summary Plan Description as Formal PIan DOCUMENT........ccooiiiiiiiee et 8-97
[13] Plan Fiduciary’s Interpretation of PIan LANgUAEE ........ceeeveeiiicciiiiieee ettt 8-102
[14] Multiple Plan Documents—Conflicting TEIMS ..ccccoeeeeiiiieee e 8-109
LSBT Y 10 Tt [ o TN 8-112
§ 8.12 Constructive Trusts and EqQUItable LIENS..........uviiiiii oo e e e e e e e e e e e 8-115
§ 813 RESTITULION ...ttt e e e e et b e et e e e e e s e bbbt e eeeesesaanbebeeeeeesesnnnaenreeaeeeas 8-118
§ 8.14 Declaratory JUdEMENT ACLIONS .......uuiiiieii i cccciteeee et e e e eerree e e e e e e s e bra e e e e e e eessnstaaseaeeesannsnreneeeeaaans 8-124
CHAPTER 9

WHAT CONSTITUTES “OTHER APPROPRIATE EQUITABLE RELIEF?”

§ 9.01 History ANd EQrly TrEAtMENT ..cccccuuiieiiciieieciieee ettt et e ettt e e et e e e st e e e e esataee e s ataeeessseeesansaeeeennsaeeeaasneeennnn 9-1
[1] Mertens v. Hewett Assocs., 508 U.S. 248 (1993) ....ccocuvreieiiieieiiiieeieeeeeeeeeeirreeeeeeeeeenrrreeeeeeeeseasrraeeeeeeens 9-2
[2] Reynolds Metal Co. v. Ellis, 202 F.3d 1246 (9™ Cir. 2000) ...ttt 9-3
[3] Bauhaus (U.S.A.), Inc. v. Copeland, 292 F.3d 439 (5™ Cir. 2002) tooeeeeeeeeeee e 9-6
§9.02 Great West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204 (2002) .....ceeeeureeeeiieeeeiieeeeeeiieeeeecreeeesvneeeenns 9-6
[1] Why The Supreme Court Got [t Wrong In KNUASON ..........cccueveeicieeiiiieee et eecree e ectee e sevvee e ssvaea e 9-10
§ 9.03 Sereboff v. Mid Atlantic Medical Services, L.L.C, 547 U.S. 356 (2006)........cccvereerrrreeriirreeseiirreeeiireeessneeeens 9-14
§9.04 US Airways v. McCutchen, 663 F.3d 671 (3 Gl 2000) et ettt 9-18
[1] Subsequent TreatmMent Of MCCULCREN .......cccooeeeeeeeeeeeeeeeeeeee ettt e e sttt e e e e e eestaraaaaee e s 9-22
§ 9.05 Practical Application Of The “Other Appropriate Equitable Relief” Issue........cccceeeeecciiiiiieieciecccieeeee e, 9-24
§ 9.06 History of Treatment of “Other Appropriate Equitable Relief” Issue By Federal Court...........cccccvvvveeeennn. 9-27
[1] First Circuit (ME, MA, NH, PUEIto RICO, RI) cuuriiiiiiiieeceee ettt ettt et et 9-29
[2] SecoNd CIircUIt (NY, CT, VT) cooeeeeeeciiee ettt ettt e ettt e e ettt e e e et e e e e eaba b e e e eabaeeeensbeeaeannbeeeennsaeeeennrens 9-31
[3] Third Circuit (DE, NJ, PA, VIirgin ISIands)......cccuieieiiriiee ettt ettt e et eeetee e e are e e eaate e e enreas 9-34
[4] Fourth Circuit (MD, NC, SC, VA, WV) ...ttt ettt e ettt e e e e tte e e et ae e e e eataeeeeareeeeensaeeeennreas 9-35
[5] Fifth CIFCUIL (LA, IMIS, TX) «oveeveeeeeeereeeeseeseeeessesesesseeseessssessessesessessssesseeesesesesesesesssessssessessssessesesseesessssnsees 9-38
[6] Sixth Circuit (KY, M1, OH, TIN) ..eiieiiiiieeeciieee ettt ee ettt e ettt e e e e treeeeeaba e e e e eeareeeeensbeeaeansseseeansaeesennsens 9-42
[7] Seventh CIircUit (IL, IN, VW) ...ttt ettt e ettt e e e et e e e e enbeeeeensbeeaeensseeeennsaeesennrens 9-44
[8] Eighth Circuit (AR, 1A, MIN, MO, NE, ND, SD)....cttiiiiiniieniiieiiiieeiieesieessieeesieeesieseesiseesiseesseesnseeesaveesns 9-46
[9] Ninth Circuit (AK, AZ, CA, HI, ID, MT, NV, OR, WA, Guam, Mariana Islands)........cccceevuvrereeeeeiincnnnen. 9-50
[10] Tenth Circuit (CO, KS, NIM, OK, UT, WY ).eiiiitiiiieiiieinieenieesiessniteesieesteessiee e bt e ssvaesssaeessbaessneesaseesns 9-54
[12] Eleventh CircUit (AL, FL, GA)...ooo ittt e ettt e e eeeetaae e e e e e eeeeeeesabaeeeeseseessssreeseeesesnssreaneeas 9-55
[12] D.C. Circuit (District of COIUMDIA) ..uvviiiiiiiiiiiiiiiie e e e e e e eabraeeeas 9-61
§ 9.07 Summary of Judicial Treatment Of “Appropriate Equitable Relief”........cccovvveiiiiiiiiiiee e 9-62
§ 9.08 Possible Congressional Action to Address THe ISSUE.......ccccuiiiiciiiee ittt et e e eerae e e ssrane e 9-67
IO I AV AUV I =T o Vo [T ST 9-69
CHAPTER 10
OTHER ERISA RECOVERY ISSUES
§ 10.01 Medical MalpractiCe® RECOVEIIES ......eeiieiieiiciiiiiee e e e ettt e e e e e e st e e e e e e e s e e e abtaaeeeeeeessnstasaeeaeesasnstsaeesassssnnns 10-2
§ 10.02 Uninsured Motorist BENETItS.......uiiiiiiiii et e e e e e e e e e e e st e e e e e e e e e e s nnrreeeeeeeennan 10-3
§ 10.03 Med Pay and PIP BENETIS ..ciiiii ittt ettt e e s e ettt e e e e e e e e e e et ta e e e e e e sessanstaaeeeeeesansnseeeeaaeanns 10-14
§ 10.04 NO-FAUIL INSUIANCE LAWS ..eeeiiiiiieiiiiiieeee e e ettt e e e e e eeittte e e e e e e e e aataaeeeaeseaeseesssteseeaaessasnsssseseeaessnanntraseeaasans 10-16



§10.05
§10.06
§10.07
§10.08
§10.09
§10.10
§10.11
§10.12
§10.13
§10.14

§10.15
§10.16
§10.17

§10.18
§10.19
§10.20
§10.21
§10.22
§10.23
§10.24
§10.25
§10.26

§11.01
§11.02
§11.03
§11.04
§ 11.05
§ 11.06

ERISA AND HEALTH INSURANCE SUBROGATION IN ALL 50 STATES

TABLE OF CONTENTS
ANTi-SUDIOZATION LAWS ...vviiiiieiie ettt e et e e e e e e ettt e e e e e eeaesestntaaseeaeeseassabeeeeaaeesnntaaneaaaneas 10-18
“Regulation Of INSUIANCE” TEST c.ccciieiiiiiiie ettt e e e crre e e e e e e e e e e et e e e e e e e ssastraeeeeeeeesnnreaaeeas 10-24
=T o I =T [Tt o ToT I =Y UL -SSP PURRRRNt 10-26
CommOonN FUN DOCEINE STatULES ..ccciiiiiiiiiiee et e e e e e e e e bare e e e e e e e e sanreaaeeeeeeennnnnns 10-26
State Collateral SOUICE RUIES .......eeeiiii ittt e e e e e e et e e e e e e e e sabare e e e e e eeesanseaaeeaesesnnnsnns 10-32
Federal Employees Health Benefit ACt (FEHBA)........cccuuiii ittt ettt 10-37
(011 T G = LI 1 (UL <1 PURRRNt 10-48
Yo LY 1 M@oY o100 Vo o I I 1V P PURRRNt 10-49
LaWS reBarding IMHINOIS .......uiiiiiieee e e ccciteee e e e e eectte e e e e e e e sttt eeeeeeeeseausat s esteeeeaasasasntssaseaeessaasnsssseesesesannsssnnnes 10-51
Recovery of Benefit Payments Made by MiStake ........ooccuuiiiiiieii i 10-52
[1] MISTAKE OF FACT.uuiiiiiiiiiiiiiiiiee ettt et e e eettre e e e e e eeabbe e e e seeeeeeeesabbaaereeeseaessbaeeeeeesesnssreaneeas 10-55
[2] MiSTAKE OF LAW eeveeiiiiiiiiiieiiee ettt eee e eeeeiiree e e e e sttt e e e e eeeeaabaeeeeeseeeeeeeasstbaeseeeseassssbaeeeeeeseenssteaneeas 10-57
[3] Overpayment of Benefits (SOCial SECUIILY) ..cccuriieiiiiiiee i 10-57
Coordination Of BENEFILS (COB) .....ciiiiiieiiriiiee ettt eeeetee e e e eeetbr e e e e e e e e e sabarereeeeseesssrereeeeesesnnssens 10-60
NAIC Group Coordination of Benefits Model Regulation...........ccueeeeciiiiiciiei e 10-78
HIPAA, HITECH, Medical Privacy, and SUBrogation........ccccccuueeiiiieii ettt e 10-81
[1] The Problem: Medical RECOId PriVACY ......ccciiciiieiiiiiie ettt ettt e et rre e e svre e e s e vae e e sarneeeeaes 10-81
[2] The Solutions: HIPAA’s and HITECH’s Privacy Regulations .........ccccueeieiiiieiiciiee e 10-82
[3] HIPAA’s and HITECH’s Impact 0N SUBIOZatioN..........cceieciiieiiiiiiee ettt eeine e 10-83
[4] The Federal Services Modernization ACt (FSIMA) ....cccuuvieiiieiiiiiieeeee et eeenireee e eeeavaaeees 10-86
[5] HIPAA and Workers’ Compensation Claims........uiiciciiiiieee et ee et e e e e e e e e esivree e e e e e e nnnnees 10-88
[B] SUMIMAIY....uiiiieieiettettet et cee s e steets —eeeeeeeesantteaeeaaeesaaaaastaaaeeaasaaassasaseaeeaaasstasesesesesansnnsstaseeaesesnnnsssnnes 10-89
Reimbursement From Workers” COmMP Claims......uuuiiiiiiiciiiiieee e eccciiieeee e e eecirrre e e e e e e e e s ennaeeee e e e e essnsrsaeeas 10-90
FAN o] o 1AV A Y LS 10-102
(@ o To o= o) il - 1V VA o g 01V Y o] o L3S PUUUPNE 10-109
Y =Y AU ] T a1 =Yoo o TSR 10-109
28 Td o o (o T[0TV I o T | U UPUPRNE 10-112
o[0T =1 o] LI 1] o] o] o =Y ISP UPRP Nt 10-113
2T a] U] o o U EPUPNt 10-113
2% Lo I o= 11 o DR UPRPNE 10-122
(0= TU LY 1 [0 o OSSOSO PPPPPPPPPN 10-125
CHAPTER 11
ENFORCEMENT OF REIMBURSEMENT RIGHTS AFTER SETTLEMENT
g Yoo [0 4 oY o VORI 11-1
Yo =T =Y I @o 1WA T o o [ ot [ o PSP 11-2
L7 oY U1y T ol T 1 =Y o F 5P PPUP 11-3
Effect of Release of Third Party by PartiCipant .........cccuiieiiiiiie ittt e e e e 11-7
o] g (oYU I g T e =T £ Y Lol ISP 11-09
Liability of Plaintiffs’ COUNSE ...cc.uuiiiiiciieee et et e e st e e s ate e e e s bae e e eentaeeesnenes 11-10
I LY T=T =1 2SRRIt 11-10
[2]  EQUItADIE REHET .eeeeeeeeeeee et e e e e e e e e e e e e e s nebae e e e e eeesanbraaeeaeeeennnnns 11-11
[ I = T =T 1ol o) O ] 4 = o1 (N 11-14
[4] Tortious Interference With @ CONtracCt.......coooeieieiiiiiiiiiiiecccccccccccc e 11-23
[5] Implied Contract With LaW Firm .......ooiiiiei ettt e e e e e e e s arr e e e e e e e ennnnes 11-29
[6]  Breach of FIUCIArY DULY ....ueeeiii ittt eecttee e e e e e ttte e e e e e s e e e e e anbaa e e e e e e esnntsaeeeeaeeennnnns 11-29
[7]  Equitable Lien By ABreemMENt .........uuiiiiiee ettt eee ettt e e e e et e e e e e s e et s rr e e e e e e esnntraeeeeaeeennnes 11-30



ERISA AND HEALTH INSURANCE SUBROGATION IN ALL 50 STATES

TABLE OF CONTENTS
[8] Plaintiff’s Counsels’” Ethical CoNSIiderations.......coooeiiiiiiiiiiiiiiiiieiecccccccc e 11-31
§ 11.07 State Court Jurisdiction after Knudson and SEreboff ... iieeie et 11-33
[1] NGITOW VIBW ..vvvvririririieiiieretererereeereesssseresessssserssssesessesseeeesesssereseeeseeeees sresesererersssrsssrsrersreserseseserereree 11-37
[2] BIOGO VIBW ..uuuuiueiiriiiiiiiiiieeeeereteeeeeessssssesesessssssssssssssssesssasesessssseseseseses arssssssasssssssssssssssssssnssssssssererererees 11-38
[B] IMOEIN VIEW euvvviviiiiiiiiiiiieieeeteeeeeeeeessassesesssssssssssssssssssessesesssesssesesssesssssrssssarsrasssssssssssssssnsssssssssssrsrenens 11-39
§ 11.08 SPECIAl NEEAS TrUSES.....uutiiieiiieiiciitie et e e e ettt e e e e e errrre e e e e e e s s btaeetaaeeaaeeesanssteseeaeaesansssaseeeseeaanstraseeesees 11-40
CHAPTER 12

IMPROVING PLAN LANGUAGE

CHAPTER 13
HIRING SUBROGATION COUNSEL

APPENDICES
A-1  Wis. Stat. § 803.03 — Joinder of Persons Needed for Just and Complete Adjudication.............cccccuvvvvvveennnn. A-1
A-2 29 U.S.C. § 1102 — EStADIISAMENT Of PIAN ...cooeeoeeeeeeeeeeetteee ettt ee e e e ettt e e e e e e e aaae e e e e e e e s anraaaeaaa e s A-5
A-3  Bad ERISA Plan SUBrogation LANGUAEE........ceeiiii it e ettt ettt e e e e e e e e et e e e e e e e e s snaaae e e e e e e e ennreaneeas A-7
A-4  Good ERISA Plan SUBrogation LANGUAEE ......cueeiie i eciieiee e e ettt ee e e e eectttee e e e s s e e e e anbeaee e e e s e snnssaeeaeeeseennseaneeas A-9
A-5 29 U.S.C. § 1003 — COVEOIAQE .....uuuuuureeererereeeeeeeerreeeeeeeeerereeereeesasarerernrerererererereereeerrerrrre ... A-13
A6 29 U.S.C. § L1144 — OtROI JAWS ...uveveeeeeei ettt ettt ettt e s st e e s sbte e s s bee e s s abee e e sbteeaeeennbeeessnnees A-15
A-7  Geographic Boundaries of United States Courts of Appeals and United States District Courts.................. A-21
A-8 29 U.S.C. § 1132 — CiVil @NfOICEMENT......c..ceveeeeeieeee e ettt e et ee e e et e e e e vte e e s eatae e s sabteeessbaaeesastaeeeaesnes A-23
A-9 28 U.S.C. § 1331 — FEAEIAl QUESLION .....cccceeveeeeeiieeeeeieee e ettt e eettee e e et tee e e e tte e e s e taee e sentaeesssteeesensaeeesnstaeesaesnnes A-33
A-10 Form 5500 — Annual Return/Report of Employee Benefit Plan.........ccccoveevievreeniienreenieecreccreecreeevee e A-35
A-11  Sereboff v. Mid Atlantic Medical SEIVICE, INC. .........ccuuieeciueiieeiieie ettt e e e e ae e e et e e e srae e e enaeas A-39
A-12  Great-West Life & Annuity Ins. CO. V. KNUASON ..........ueeeeeiiiieeiiiieeeiiee ettt ee e ste e e stee e e sate e e e svaee e e A-53
A-13  Curriculum Vitae of Gary L. WICKEIT.....co ottt e e e e srae e e s erae e e e neeas A-83
I o] (=o)L O 1T PRSP PP PP TC-1
TADIE Of SEATULES .ot uetieiee ettt sttt s e e s be e e bt e s e sabeesabeesabteesabeesabee e baesnseeesabeesabeeebsteesabaeeseeen TS-1
B o] (Sl oS A 04 o [T XU 4 Vo T 1 =P PSR TOA-1



