WHERE S THE "AINT?

by Gary L. Wickert, Matthiesen, Wickert & Lehrer, S.C., Hartford, Wisconsin

SUBROGATING PAINT OVERSPRAY CLAIMS

More than 1,000 vehicles a day are damaged by paint overspray
in the United States, resulting in more than one-half of a billion
dollars in damage and insurance claims annually. Airborne
paint overspray results from all sorts of industrial, commercial
and even private paint jobs, such as in the cases of bridges,
water towers, and other large and inconveniently located out-
door areas that simply need painting. When you add this dam-
age to other sources of overspray, such as wet road striping,
industrial fallout and petrochemicals, emissions and flares, the
toll on insurance companies reaches epidemic proportions. The
insurance industry is left with three options to combat this epi-
demic of claims: (1) excluding paint overspray as a covered loss;
(2) raising premiums significantly; and (3) subrogation.’

The first two of these three options just make the problem
worse. The result of excluding paint overspray coverage and
raising premiums is a glut of painting contractors who are
uninsured for the thousands of claims filed daily as a result of
paint overspray. Experience has shown that nine out of ten
painting contractors do not carry the requisite liability insur-
ance to cover damages from paint overspray, if they have insur-
ance at all. Property carriers must be both “subrogation smart”
and aggressive, in order to effectively subrogate in such situa-
tions.

Paint overspray is an inherent risk for any painting contractor,
and even the most careful painting contractor can cause over-
spray damage. Even the law recognizes that paint overspray is a
“relatively common occurrence.”” Nonetheless, painting con-
tractors play the odds every day, as even conscientious and pru-
dent painting contractors will face occasional overspray situa-
tions. Contractors who have procured liability insurance fre-
quently find themselves with overspray liability coverage which
includes a large deductible on a “per claim” basis, rather than a
per occurrence basis. Frequently, they are no better off than if
they had no insurance at all, and the result is that many of
them don’t. This presents a dilemma for the subrogating carrier,
who can easily subrogate the negligent painting contractor, but
without insurance, rarely see a recovery. Subrogation profes-
sionals must look elsewhere for their recoveries.

If the party responsible for causing the overspray is the owner
of the premises himself or an employee of the owner, our job is
rather simple. The owner will be responsible for the actions of
his employee which were done in the course and scope of his
employment. If the owner instructed the employee to paint a
tower or the outside of a building, and a negligent overspray
results, the owner will be found liable. But more often, painting
is done by an independent contractor - a painting professional
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hired by the owner to perform the work of painting an exterior
structure. Unfortunately, the general rule, and the principle
which has plagued subrogation professionals handling paint
overspray cases for decades, is that the employer of an inde-
pendent contractor is not liable for paint overspray caused by
the negligent acts of the contractor or its employees.” A paint-
ing contractor is an “independent contractor” whenever he does
work of another under conditions which are not sufficient to
make him a servant or employee of the other person. The non-
liability of an owner for overspray caused by the negligent
actions of an independent contractor was actually the rule at
common law. For many years, there was no exception and the
owner simply could not be held liable for the actions of an
independent contractor who was not his employee.

The first departure from the old common rule was Bower v.
Peate, 1 Queen’s Bench Division 321 (1876), in which an
employee was held liable when the foundation of the plaintiff’s
building was undermined by the contractor’s excavation. Since
that decision, the law has progressed by the recognition of an
increasingly large number of “exceptions” to the general rule
that an owner will not be responsible for the actions of an inde-
pendent contractor. In fact, these exceptions are now so numer-
ous, and have eroded the general rule so much, that the general
rule is now said to be applied only where there is “no good rea-
son from departing from it.”* In general, the exceptions may be
said to fall under three very broad categories: (1) negligence of
the employer in selecting, instructing, or supervising the con-
tractor; (2) non-delegable duties of the employer arising out of
some relation toward the public or the particular
plaintiff/insured; and (3) work which is specially peculiarly, or
“inherently” dangerous.

NEGLIGENCE OF THE EMPLOYER
IN SELECTING, INSTRUCTING, OR
SUPERVISING A CONTRACTOR

If the owner negligently gives orders or directions to the con-
tractor, and the contractor follows them, the owner can be
found liable the same as though the after omission were that of
the employer himself.’ The difficulty of subrogating under this
exception is proof that the employer of the independent con-
tractor actually gave instructions or orders, which were fol-
lowed by the contractor, and which, in turn, resulted in the
overspray. Quite frequently, the subrogating carrier can candid-
ly interview the contractor, and tactfully explain that he may be
facing liability alone unless he cooperates. The premise behind
this exception is that the employer was negligent in directing
the contractor to do work which is dangerous in itself or in the
manner in which it is done. Therefore, the employer is subject
to liability under this exception for only that physical harm
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which was caused by the dangerous character of the work or
the dangerous manner in which it is directed to be done. A clas-
sic example would be an employer who tells the contractor to
continue with spraying activity in high winds, after the contrac-
tor warns the employer that it would probably be safer to wait
for a calmer day. If a contract is involved, it is often beneficial to
obtain the contact and look to see how specific the instructions
are to the contractor. If the contractor is not able to deviate
from the details of the contract, the owner may be liable if the
manner specified in the contract approximately caused the
damage. An exculpatory clause in the contract may or may not
relieve the owner from liability, depending on the state
involved, but it certainly will play a role when determining the
duty of care owed by the owner.* Unfortunately, as is the case in
many areas of subrogation, a carrier’s recovery rights and the
respective liability of third parties involved in a subrogation
action are almost always determined by the individual law of
the state involved.

One of the most frequently considered, but least applicable
(depending on the state) exceptions to the general rule of non-
liability of the owner for the actions of an independent con-
tractor, is one involving negligent employment of an independ-
ent contractor. An employer or owner may be liable if he fails to
exercise reasonable care in employing a competent and careful
contractor, provided:

(1) the work will involve a risk of physical harm unless it is
skillfully and carefully done; or (2) the contractor is employed
to perform a duty which the employer owes the third persons.”

A “competent and careful contractor” is a contractor who pos-
sesses the knowledge, skill, experience and available equipment
which a reasonable man would realize that a contractor must
have in order to do the work which he is employed to do with-
out creating an unreasonable risk of injury to others, and who
also possesses the personal characteristics which are equally
necessary.® The difficulty with this exception is that the damage
has to result from some quality in the contractor which made it
negligent for the employer to entrust the work to him. This is
often difficult to prove. Hiring a contractor without insurance

may result in the contractor being uninsured, but it does not
result in the damages which result from the contractor’s negli-
gence. Therefore, we find an insufficient number of cases deal-
ing with the question of whether or not the employer may be
responsible to a third person for failure to employ a contractor
who is financially responsible and covered by liability insur-
ance. In the right circumstances, it may work, but it will cer-
tainly be an uphill battle.

NON-DELEGABLE DUTIES
OF THE EMPLOYER

One possible, although less frequently used, exception to the
general rule that an owner is not responsible for the negligent
acts of an independent contractor, is where the owner employs
an independent contractor to do work in a public place. If the
work, unless done carefully, involves a risk of making the physi-
cal condition of the place dangerous for the use of members of
the public, the owner may be liable for physical harm caused by
the negligent act or omissions of the contractor.’ “Public place”
means a place which a state or any of its subdivisions maintain
for the use of the public and includes not only public highways,
but parks, public buildings and other similar places.
Presumably, it would include parking lots in such public places.
Under such situations, it may be possible to pin liability on the
owner for failure to warn or provide adequate signage relating
to the danger of paint overspray in a public place.”

Subrogation for paint overspray claims under this exception will
be limited to specific situations in which the overspray damages
caused in a public place, such as in a parking lot. Results will
vary from state to state, but there is an amazing absence of case
law involving this area of the law as it relates to overspray dam-
age. In part, this is due to the overwhelming notion of the gen-
eral common law rule pervading our legal society, which is that
the owner is not responsible for the negligent acts of an inde-
pendent contractor. OQur job as subrogation professionals is to
carve out further exceptions to that general rule.
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If the work to be performed by the independent contractor is
likely to create a peculiar unreasonable risk of damage to oth-
ers, unless special precautions are taken, the employer or
owner may be held liable if he fails to provide in the contract
that the contractor takes such precautions, or, fails to exercise
reasonable care to provide in some other manner for the tak-
ing of such precautions.” Clearly, the question here is whether
or not commercial exterior painting operations carry with
them a “peculiar unreasonable risk of physical damage.” As
with many other areas of the law, the answer to this question is
highly dependent on the state in which you are subrogating.
This area also represents the most common exception to the
general rule that the owner will not be responsible for the neg-
ligent acts of an independent painting contractor.

A Wisconsin Supreme Court determined that hauling corn
silage did not create an unreasonable risk of harm, and there-
fore, an owner hiring an independent contractor to haul the
corn silage was not liable for the actions of its independent
contractor.” New Mexico has recognized that the installation
of high-voltage lighting systems does involve such a risk, and
the owner will be responsible for the negligent acts of its inde-
pendent contractor under such circumstances.” But what
about painting? Is painting so inherently dangerous that the
owner should be responsible for the actions of the painting
contractor where precautions are not required to be taken?
Again, the answer depends on the state in which you are sub-
rogating, and it is important for subrogation professionals to
remove their myopic defense-mentality glasses in order to see
the potential for liability of an owner under these circum-
stances.

The Tennessee Court of Appeals notes that this exception to
the common law rule of non-liability is not limited to work
that is “abnormally dangerous” or that carries with it a high
degree of risk of harm to others." For example, if A employs B,
an independent contractor, to paint the wall of his building
above the public sidewalk, and B’s employee drops his paint
bucket which falls on C, the danger of dropping the paint
bucket is inherent in the work and will be subject to liability to
C.” The law observes that the use of a scaffold in painting a
wall of building above a sidewalk involves a recognizable risk
that the scaffold, paint brush or bucket may fall and injure
someone." Likewise, Tennessee recognizes that overspray is a
well-known risk inherent in spray painting.” The risk of dam-
age to surrounding property caused by overspray is unreason-
able because the probability in gravity of the damage far out-
weighs the burden on persons engaged in spray painting to
take precautions to prevent the damage.” The Tennessee
Supreme Court has noted that a risk becomes unreasonable if
the reasonably foreseeable probability and gravity of the harm
far outweighs the burden upon the defendant to engage in
alternative conduct that would have prevented the harm.”
Therefore, Tennessee holds that the owner which has hired a
painting contractor is liable for damage resulting from over-
spray.”® The same is true in Illinois, where the Illinois Court of
Appeals has held hiring a painting contractor is sufficient to
fall within the rule that one who employs an independent con-
tractor to do work involving a special danger to others which
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the owner knows or has reason to know
to be inherent in the work, is liable for
damage which results from painting
overspray.” Illinois rejected the argument
that inherently dangerous activities are
limited to such things as explosives, poi-
sons, toxic chemicals and wild animals.
Because overspray damage should be
anticipated by an owner when hiring an
independent contractor, and because
paint overspray is a relatively common
occurrence, an owner should anticipate
that paint might accidentally be sprayed
or splattered onto vehicles or other
premises nearby.” The court noted that
“it is common knowledge that spray
paint is often carried by the wind and
often splatters on surfaces where it is not
wanted.”” Other states, although not
specifically addressing this area of law
with respect to paint overspray, have
indicated that this particular exception to
the general rule of non-liability of an
owner hiring an independent contractor
will apply in situations involving poten-
tial for physical harm which is much less
significant than what otherwise might be
expected.® A New York court held that
use of acid to clean the side of a building
is an inherently dangerous activity which
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would expose the owner to owner to lia-
bility under this exception.” This is
because this work involved a risk of harm
inherent in the nature of the work itself,
just as the overspray is a risk inherent in
exterior painting.

Some states have held that painting is not
an inherently dangerous activity. A
Missouri Court of Appeals held that
painting an enclosed interior stairwell
was not an inherently dangerous activity
sufficient to provide an exception to the
general rule denying the owner’s liability
for the negligence of its independent
contractor.” To determine whether an
activity is inherently dangerous, a court
must ascertain the nature of the activity
and the manner in which it is ordinarily
performed.” Ohio has held that painting
near high power lines is an inherently
dangerous activity,” but has not applied
the exception to normal spray painting
operations. Kentucky has defined spray
painting as a “comparatively passive
activity,” and has held that an owner can-
not be responsible for overspray damage
caused by an independent contractor it
has hired to do the painting, because it
does not consider painting to be “inher-
ently dangerous.”” The court in that case

took the extreme position that if some-
thing can be done without probable
injury, it is not “inherently dangerous.”
They rejected the argument that an activ-
ity such as spray painting can become
inherently dangerous if preformed under
certain circumstances, including the loca-
tion of the work, time of day, wind con-
ditions, etc.” The court determined that
such influences do not transform “the
basic nature” of the activity to one that is
inherently dangerous.

SUMMARY

Whether or not an owner who hires an
independent contractor to conduct
painting operations will be responsible
for paint overspray damage caused by the
negligence of the contractor will be large-
ly dependent on the state in which you
are subrogating. As is true with most
subrogation investigation, it is vitally
important to obtain all of the relevant
information, documents and statements
necessary to ascertain the facts on which
the liability of the owner will hinge. If
the loss is large enough, and cooperation
is not being had from the various parties
involved, it is often prudent to get subro-
gation counsel involved, even at the
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investigative stage. Any painting contrac-
tor without sufficient insurance or assets
to satisfy a large judgment should be
made an ally, and can be used effectively
to assist in building a legal case against
the owner. Painting overspray is almost
unavoidable - understanding your subro-
gation rights and taking effective and
prompt action toward enforcing those
rights is not. Therefore, we have to be
diligent and aggressive in both building
and pursuing our subrogation rights in
all claims involving paint overspray.
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