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IN RECENT YEARS, MEDICARE HAS BEEN TAKING MORE OF AN INTEREST IN AND

IS STARTING TO REVIEW WORKERS" COMPENSATION SETTLEMENTS MORE
CLOSELY BECAUSE THE U.S. GOVERNMENT BELIEVES THAT THERE HAS BEEN AN
ILLEGAL SHIFT OF MEDICAL BENEFITS FROM WORKERS' COMPENSATION
INSURERS TO MEDICARE. AS MEDICARE'S ROLE IN WORKERS'" COMPENSATION
AND LIABILITY SETTLEMENTS EVOLVES, SUBROGATION PROFESSIONALS HAVE
HAD TO BECOME INCREASINGLY EDUCATED ON THIS CONFUSING AND OFTEN
CONFLICTING AREA OF THE LAW.

Medicare Secondary
Payer Statute
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may do to enforce its right of reim-
bursement, and how do they
determine who to do it to. The irali-
cized portion of § 1395y(b)(2)(B)(iii)
above answers the former question.
Section 1395y(b)(5) answers the fatter.
Thart section reveals that the Commis-
sioner of Social Security (CSS) must
annually transmit a list of names and
Tax Identification Numbers (TINs) of
Medicare beneficiaries to the Secretary
of the Treasury (IRS). The Adminis-
trator for the CMS must annually
request from the CSS a variety of infor-
mation and provide this information
to “fiscal intermediaries and carriers.”
These carriers then have an obligation
to contact the employers of certain
employees and the employers have an
obligation, under penalty of law, to
provide the information timely and
completely, within 30 days of receiving
the inquiry. Before a person applies for
Social Security of Medicare, the
Administraror mails them a question-
naire and obtains information on
whether the individual is covered
under a primary plan.® It is govern-
ment bureaucracy at its finest.

In 2003, President Bush signed into
law the Medicare Prescription Drug
Improvement and Modernization Act,

further spelling out Medicare’s recovery
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rights and enforcement powers, and
making it clear that any payments made
by Medicare are considered to be “con-
ditional,” with Medicare having an
absolute right to seek recovery of those
conditional payments. Medicare can
also suspend or terminate a benefi-
ciary’s medical coverage, allocate 100%
of a third-party settlement to Medicare-
cligible medical expenses and/or
suspend a beneficiary’s Social Security
Disability benefits on a dollar-for-
dollar basis until the MSP claim,
including interest, has been satisfied.
The 2003 amendments also clari-
fied that the United States may bring
an action against any entity that “are or
were required or responsible...to make
payment...”* As a result, all payments
made by Medicare both before and
after settlement of a workers’ compen-
sation claim are stll considered
“conditional” and repayment is
required by the MSP Act.’ The Act
provides for a private cause of action
against “any entity, including a benefi-
ciary, provider, supplier, physician,
attorney, State agency or private
insurer...” which has received any por-
tion of a third-party payment, directly
or indirectly, where those funds should
have covered Medicare expenses.®

The Act precludes Medicare from

paying in a primary capacity on behalf
of a Medicare beneficiary when another
entity has primary payer responsibility.
In workers’ compensation, this means
that Medicare will not pay a workers’
compensation bill since the primary
payer should be the employer. If
Medicare makes such a payment, it has
a priority right to recovery that pay-
ment from the compensation carrier or
employer. Any payment Medicare
makes is considered a lien. If Medicare
has to initiate any type of legal action in
order to be reimbursed, they are enti-
tled to double damages. Medicare has a
right of action to recover its payments
from any entity, including a beneficiary,
provider, supplier, physician, attorney,
state agency or private insurer. Section
42 C.ER. §411.40 indicates that all
workers’ compensation plans of the
United States are included with regard
O recovery.

In §411.46(b)(2), the Act says that
if a compensation claim settlement has
the effect of shifting medical bill liabil-
ity to Medicare, the settlement will not
be void. Subsection (d) says that with
regard to lump-sum compromise set-
tlements of compensation claims, “/f#
lump sum compromise settlement fore-
closes the possibility of future payment of
workers’ compensation benefirs, medical
expenses incurred after the date of the set-
tement are payable under Medicare”
Apparently, however, thart is not the
end of the story.

A carrier will often lump-sum a settle-
ment (in states where allowed) in lieu of
recovering its lien reimbussement under
the subrogation statute of a particular
state (or for a reduced lien recovery).

When a subrogated compensation car-
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rier lump sums a compensation claim
as part of a settlement involving a third-
party recovery (e.g., a dollar contract in
Hlinois), the Act provides a trap for the
carrier because one never knows when
medical conditions will worsen and
Medicare will be called upon. Although
it appears from federal regulations that
Medicare should only be involved in
cases where Medicare benefits are at
issue, there literally are no rules or
guidelines governing how and when
Medicare might swoop in and involve
itself. Therefore, subrogation profes-
sionals and compensation claims
handlers must always be aware of this
potential liability. Sadly, Medicare gives
us no rules or regulations regarding the
amount of compromise settlement that
Medicare would examine for invalida-
tion. It is easy to take Medicare into
consideration when Medicare has paid
for past treatment expense that should
have been paid as part of a workers’
compensation claim. In that instance,
all parties are required to reimburse
Medicare for the payments it made or

face liability. The problem arises when
you have potential future medical treat-
ment, which may or may not be
payable by Medicare months or even
years down the road.

In 2001, the Medicare Set-Aside
review system was set up as a means of
protecting Medicare from having to
make benefit payments after a third-
party settlement and closure of a
workers’ compensation claim. Amaz-
ingly, for years, there was no statute or
regulation referencing this review sys-
tem. Medicare began to “encourage”
the submission of settlement to the
CMS
approval. The system — known as
Medicare Set-Asides (MSA) — was
developed with an internal Medicare
policy memo dated July 23, 2001. A
copy of this and other memos can be

regional offices for prior

found at www.cms.hhs.gov/Worker-
sCompAgencyServices/. It makes a
distinction between the “compromise”
of workers’ compensation claims (when
liability for future medical is in dispute)

and “commutation” of such claims

(when the parties agree on a lump-sum
in exchange for giving up lifetime med-
ical care). The memo goes into much
more detail on MSA than this article
does. In short, Medicare has made clear
that its “stamp of approval” is the only
way for the parties to be certain that
Medicare will not come back ar a later
date requesting reimbursement of
Medicare conditional payments made
for care that the compensation carrier
should have paid for.

In 2003, CMS clarified its position
that self-insured entities were also
included in the MSP by passing the
Medicare Act of 2003. The 2003 revi-
sions altered MSP to expressly include
self-insured entitles as “responsible” par-
ties obligated to reimburse Medicare.”

Not every workers’ compensation
settlement can be reviewed and
approved by Medicare. Until recently,
CMS had set its own internal work-
load review thresholds, which were not
binding on, nor did they fully protect
those who failed to get compensation
settlements approved. These require-

The Medicare Secondary Payer Act
makes Medicare a secondary payer fo
not only workers’ compensation, but

also group health, auto, liability and
no-fault insurance.




ments relied on fear — fear of a future
CMS reimbursement claim — to moti-
vate compliance. CMS did give some
level of comfort as far as whether they
will review a particular lump-sum set-
tlement or commutation of a workers’
compensation claim that would lead to
future liability of the carrier or attorney
involved. CMS’s policies provided that
they would review workers’ compen-
sation settlements that met either of
the following two criteria:

1. Cases involving a current Medicare
beneficiary where the total settle-
ment amount is greater than
$25,000; or

2. Cases where the claimant has a rea-
sonable expectation of Medicare
entitlement within 30 months
where the total settlement amount
is greater than $250,000.

The

includes, but is not limited to:

“total setidlement amount”

1. The total indemnity being paid as
part of the settlement;

?  The ratal medical expenses
(including future medical
expenses) being paid as part of the
settlement;

3. The amount of any Medicare con-
ditional payments to be repaid;

4. Attorney’s fees;

5. The total amount of any civil set-
tlement arising out of the same
accident or occurrence; and

6 Sums for any previously settled
portions of the case.

These parameters may be broader
than they inially appear. For exam-
ple, if the injured individual is
permapently and totally disabled, has
filed for Social Security disability, and

subrogator

the settlement apportions $25,000 per
year (combined for both future med-
ical expenses and disability/lost wages)
for the next 20 years, then the CMS
regional office should review that
workers’ compensation settlement
because the total settlement amount
over the life of the settlement agree-
ment is greater than $250,000
($25,000 x 20 years = $500,000) and
the injured individual has a “reason-
able of Medicare
enrollment within 30 months of the

expectation”

settlement date. For purposes of the 30
month requirement, claimants must
wait six months after applying for
Social Security before they can receive
their first Social Security check, and
they are eligible for Medicare 24
months after their entitlement date.
Therefore, should

whether a claimant is likely to become

you evaluate
a beneficiary in all cases where the
claimant has been off work for two
years or more or is 62.5 years or older.
However, the “reasonable expectation of
Medicare entitlement within 30 months’

criterion is much broader than this.
The CMS has indicated that the situa-
tions where an individual has a
“reasonable expectation” of Medicare
enrollment for any reason include, but

are not limited to:

1. The individual has applied for
Social Security Disability Benefits;

2. The individual has been denied
Social Security Disability Benefits
bur anticipates appealing that deci-
sion;

3. The individual is in the process of
appealing and/or re-filing for
Social Security Disability Benefits;

4. The individual is 62.5 years of age
(i.e., may be eligible for Medicare
based upon his/her age within 30
months); or

5. The individual has an End Stage
Renal Disease (ESRD) condition
but does not yet qualify for
Medicare based upon ESRD.2

The need for an MSA can be neces-
sitated by something as simple as the

When a subrogated compensation carrier lump-sums
a compensation ctaim as part of a settlement involving
a third-party recovery (e.g., a dollar contract in
lllinois), the Act provides a trap for the carrier because
one never knows when medical conditions will worsen
and Medicare will be called upon.



Until recently, CMS had
set it own internal

Future Credits

and Settlement of wnrkluad I'BViEW
thresholds, which were not
binding on, nor did they
fully protect those who
failed to get compensation
seftlements approved.
These requirements relied

Third-Party Cases

on fear — fear of a future
CMS reimbursement claim
— to motivate compliance.
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Trial lawyers, irisurance companies and
subrogation professionals should not assume
that settling parties have no obligation to
protect Medicare’s inferests when they
consider future medical expenses.




claims. Make sure your assessment is
consistent with key documents, such
as the complaint, the subsequent pro-
cedural aspects of the litigation and the
ultimate settlement agreement. Con-
versely, if you are settling a liability case
that does specify future medical costs
and the settlement is of significant
value, you should consider addressing
both past (conditional) and future
interests of Medicare. Furthermore,
keep in mind that some liability settle-
ments involving critically injured
plaintiffs are so large that CMS may
presume the plaindiff is being compen-
sated for future medical expenses.

If you are settling a third-party lia-
bility case and at the same time settling
the workers’ compensation plan’s obli-
gation to cover future medical expenses,
you may need a MSA. The 2003 CMS
memo states in answer to question 19,
“To the extent that a liability settlement is
made that relieves a [workers’ compensa-
tion] carrier from any future medical
expenses, a CMS approved Medicare ser-
aside arrangement is appropriate” This

set-aside would need sufficient funds to
cover future medical expenses incurred
once the total third-party liability set-
tlement is exhausted.

The Medicare, Medicaid and
SCHIP Extension Act of 2007

For many years, the cryptic answer to
question 19 in the 2003 memo was the
only indication we had that liability
cases needed to be handled similarly to
the commutation of workers’ compen-
sation claims. Originally, only workers’
compensation carriers were primary
payers under the MSP statute. Now,
however, the law has been expanded to
include group health plans and certain
non-group health plan arrangements,
such as liability insurance (including
self-insurance) and no-fault insurance
plans, as “primary payers.” Any entity
that “carries its own risk” with respect
to tort liability (including the risk of
having to pay a deductible in the event
of a claim) may be a “primary plan”
and subject to the MSP requirements
once its obligation to make medical

Whether or not it is necessary to set aside a
portion of every liability settlement to take
care of future medical needs is not made clear
in current regulations. Trial lawyers will have
difficulty balancing their duty to zealously
represent their clients” interests with this gray
area of MSAs in liability settlements.

NATIONAL ASSOCIATION OF SUBROGATION PROFESSIONALS

payments has been “demonstrated.”
Therefore, the MSP statute is now
broadened to impose liability on any
entity that settles claims with potential
Medicare beneficiaries. A product
manufacturer or negligent tortfeasor,
for example, is now considered a pri-
mary payer under the Act where it
carries any liability for the payment of
a claim of medical damages made by a
Medicare beneficiary. This most com-
monly occurs in the context of a
product liability or other lawsuit.
Where a Medicare beneficiary sues a
manufacturer alleging its product is
defective and caused injury, the manu-
facturer is a primary payer if it is
self-insured for any of the amount it
eventually pays to the plaindiff in set-
tlement or as a result of the verdict. An
employee group health plan’s primary
liability (and that of the employer), on
the other hand, might exist simply by
virtue of the employee’s particular
health plan. The primary liability of an
employer’s workers” compensation car-
rier for health expenses could be
indicated where an employee was sim-
ply injured on the job.

On December 29, 2007, President
Bush signed into law the Medicare,
Medicaid, SCHIP Extension Act of
2007 (MMSEA). Section 111 stipu-
lates the required submission of
claimant status “&y or on bebalf of lia-
bility insurance (including self-insurance),
No-Fault insurance, and workers’ com-
pensation laws and plans’ if a claimant is
determined to be Medicare-entitled.”
The MMSEA heaped new obligations
and responsibilities on Group Health
Plans, liability insurance plans (includ-
ing self-insureds), no-fault insurance
plans and workers’ compensation plans.
Section 1395(y)(b) was amended to
add §§ 7 and 8. They detail the
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required submissions of information by
group health plans, liability insurers
(including self-insureds), no-fault carriers,
and workers’ compensation carriers.!?

Section 8 imposes similar new
requirements on liabilicy plans, self-
insureds, no-fault plans and workers’
compensation plans. The MMSEA
specifically sets forth that whenever
there is a settlement, judgment, award
or other payment (regardless of
whether there is an admission of liabil-
ity) these plans must:

1. Determine whether a claimant
(including an individual whose
claim is unresolved) is entitled to
benefits under the program under
this title on any basis; and

2. If the claimant is determined to be
so entitled, submit informartion
described in subparagraph (B)
with respect to the claimant to the
Secretary in a form and manner
(including frequency) specified by
the Secretary.

The implementation date for the
new MSP requirements was supposed
to become effective July 1, 2009. How-
ever, CMS has delayed implementing
the new MSP requirements until Janu-
ary 1, 2010. Nonetheless, Responsible
Reporting Entities (RREs) must report
retroactive to July 1, 2009.!' Beginning
January 1, 2010, MMSEA § 111
requires all of these new entities to
directly report potentially eligible
claimant/plaintiffs to CMS. The new
reporting requirements are imposed
directly on self-insured entities and
insurance carriers. Under the new

Medicare legislation, insurance carriers
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The new reporting requirements are imposed
directly on self-insured entities and insurance
carriers. Under the new Medicare legislation,
insurance carriers and self-insured entities wil
be fined $1,000 per day for failure to comply.

and self-insured entities will be fined
$1,000 per day for failure to comply.
Further, in paying a settlement or
award to a  Medicare-eligible
claimant/plaintiff, the insurance carrier
or self-insured entity will be responsi-
ble for “double damages” if the lien is

not satisfied in a timely fashion.

Complying With The New
MMSEA Reporting
Requirements

Carriers and plans will need to imple-

ment internal  procedures  for
compliance with the new reporting
laws. According to the MSP Manual, a
RRE is required to have electronically
registered with CMS between May 1
through September 30, 2009.'2

CMS has announced it would
impose an interim reporting threshold
in 2010 for liability claims below
$5,000 which need not be reported to
the new system.'? In 2011, the thresh-
old will reduce to claims greater than
$2,000, and greater than $600 for the

year 2012. These thresholds are based

on the RRE’s Total Payment Obliga-
tion to the Claimant (“TPOC”). In
complying with MMSEA, it is impor-
tant for the RRE’s not to assume that
all claimant/plaintiffs aged 65 and
older are Medicare beneficiaries, or that
those aged 65 and under are not.
Under MMSEA, all insurers, includ-
ing self-insured  entities, must
determine the Medicare entitlement of
all clasmant/plaintitfs and report spe-
cific information abour the claims to
CMS. To determine the Medicare enti-
tlement status of a claimant/plaintiff,
the RRE may ask the claimant/plaintiff
directly whether he/she is eligible.
However, because the RRE may not

validity of the
claimant/plaintiff’s response, the RRE

rely on the

must obtain the claimant/plaintff’s
Social Security Number for submission
to CMS for verification. To make mat-
ters worse, claimants/plaintiffs are not
required to divulge their Social Security
Numbers unless litigation is pending. '

Verification may be completed
through the submission of electronic



.' " Health plans, workers’ compensation carriers,
no-fault carriers and liability carriers will all be
required to determine the Medicare eligibility status
of every claimant, even before the claim is resolved.
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Sadly,and agis always the
case when the unintended
consequences of

. government programs

collide with the reality of
the free market, Medicare’s

new reporting requirements
portend long-term
complications and
consequences for the
overall cost of risk of

workers’ compensation
insurance, liability
insurance and health
insurance.




At a minimum, the CMS has indicated that it will
impose penalties or at least treat people differently
if they do not obtain preapproval or make the
necessary submittals.
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