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32 nder a curious line of Texas decisions, a product li-
ability action against 2 manufacturer may be barred
by one of Texas’ statutes of repose ' if the defective
product in question has become an improvement to real
property. This statute of repose, Section 16.009 of the
Texas Civil Practices and Remedies Code, protects per-
sons who “construct or repair an improvement to real
property.” Causes of action based on defective or unsafe
conditions of real property, or deficiencies in the con-
struction or repair of an improvement, are barred if
brought more than ten years after substantial completion
of the improvement. As such, the statute protects con-
struction professionals such as building contractors who
perform services on the job site.

However, based on the notion that the word “con-
struction” in this statute may mean “manufacture,” many
Texas courts of appeals have held that the statute of re-
pose protects off-site manufacturers of products that later
become improvements. Under this line of Texas au-
thority, courts have protected the manufacturers of
garage door openers,’ furnaces,’ elevators,* gasoline stor-
age tanks,’ electrical products,® and even asbestos fire-
proofing material.”

These decisions have been questioned and criticized,’
and some recent Texas decisions have found this con-
struction of the statute to be erroneous.” Nonetheless,
this peculiar defense is being asserted more and more
frequently by defendants in product liability suits. This
article will attempt to demonstrate that some Texas
courts may have incorrectly construed this statute, pro-
ducing a chain reaction of misinterpretations of prior
holdings.

WHAT ARE STATUTES OF REPOSE?

In the late sixties many states began to enact statutes of
repose in response to a series of decisions that abolished
the lack of privity defense against design professionals.’
Architects and engineers were being held liable for defec-
tive designs, even decades after a project had been com-
pleted." Following this trend, in 1969 the Texas Legis-
lature enacted a statute of repose applicable to architects
and engineers who furnish design, planning, or inspec-
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tion of the construction of improvements to real prop-
erty.” This statute, now codified at Texas Civil Practices
& Remedies Code Annotated, Section 16.008 (Vernon
1986), protected only registered or licensed architects
and engineers. Other construction professionals re-
mained open to potentially unlimited liability.

But in 1975, the legislature added a statute of repose
applicable to persons who perform or furnish construc-
tion or repair of improvements to real property.” This
provision, currently codified at Section 16.009 of the
Texas Civil Practices and Remedies Code, provides that:

[a] claimant must bring suit for damages . . . against a
person who constructs or repairs an improvement to
real property not later than 10 years after the substan-
tial completion of the improvement in an action aris-
ing out of a defective or unsafe condition of the real
property or a deficiency in the construction or repair
of the improvement."*

Unlike statutes of limitations that limit the time for
bringing suit after a cause of actiore accrues, statutes of
repose apply retroactively to prohibit the bringing of suit
after a stated time, regardless of when the breach or in-
jury occurs or becomes discoverable.”” That is, an injured
plaintiff’s cause of action may be extinguished before the
injury occurs. For example, in 1982 a building contractor
negligently constructs an apartment balcony, and in 1994
the plaintiff is injured when a hidden defect in the con-
struction of the balcony causes her to fall. Because more
than ten years have elapsed since the construction was
completed, the builder’s motion for summary judgment
under Section 16.009 would be granted, even though the
injury has occurred only recently and the defect was not
discoverable until then.

Section 16.009’s language protecting “a person who
constructs or repairs an improvement to real property”
clearly includes construction and building professionals
who provide construction services on the job site. How-
ever, Section 16.009 has been judicially interpreted to
bar product liability suits against manufacturers of mass-
produced products, even though the manufacture of the
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. pprovement occurs in a factory and the manufacturer
;evef actually sets foot on the property where the prod-
uct is installed. As will become apparent, this result was

most likely never intended by the legislature.

THE TEXAS CASES: THE CONFUSION BEGINS

The extension of Section 16.009 to protect manufac-
rurers can be traced to Ellerbe v Otis Elevator Company,'®
which was the first appellate case to apply this statute of
repose.”” In Ellerbe the plaintiff’s decedent died when he
fell down an elevator shaft in a multistory building. The
plaintiff sued, alleging defective design of the elevator
that had been manufactured, but not installed, by the de-
fendant. In determining whether the elevator manufac-
rurer was entitled to employ the statute of repose as a
defense, the court engaged in a two-part analysis, but did
so in only two sentences and without explaining its
reasoning.

First, the court held that an elevator is “obviously” an
improvement on real property.”® Then, without analyz-
ing the legislative history or any other authority, the
First Court of Appeals stated that “the manufacture[r] of
the elevator would be a person performing or furnishing
construction of the elevator even though it did not install
it in the building.”" Thus, by casually holding that
manufacture of an improvement constitutes “construction” of
an improvement for purposes of the statute of repose, the
First Court of Appeals seemingly established a defense
for manufacturers of defective products that happen to
become affixed to real property. By the court’s waving its
wand over the semantics of the statute, and without the
benefit of the legislative history of the statute, a new de-
fense to product liability was born, and a confusing litany
of cases began.

The next case to deal with Section 16.009 was Reddix v
Eaton Corporation,” in which the San Antonio Court of
Appeals held that manufacturers of component parts of
improvements to real property are not protected by the
statute of repose. The plaintiff was injured when the out-
door elevator in which he was riding fell thirty feet to the
ground. Although the defendant manufactured the hoist
mechanism, it had not manufactured the entire elevator
unit and had not actually installed any part of the elevator
on the premises.” The manufacturer relied on Ellerbe for
the proposition that the statute of repose protects manu-
facturers of improvements to real property. The court
distinguished Ellerbe based on that court’s statement,
“Ilwle do not determine whether materialmen come
within the statutory language.”? The Reddix court found
this statement to indicate that Ellerbe left open the ques-
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tion of whether manufacturers of component parts are
protected. The court then defined a “materialman” as:

a person who does not engage in the business of building or
contracting to build homes for others, but who muanu-
factures, purchases, or keeps for sale materials which
enter into buildings, and who sells or furnishes such
material without performing any of the work or labor in
installing or putting them in place.”

From this definition of “materialman,” the court de-
duced (somewhat mysteriously) that one who manufac-
tures a component part is a materialman. The defendant
was a materialman because it did no more than manufac-
ture the electric hoist, 2 component part of the elevator
installed on the premises. Therefore, the court held that
manufacturers of component parts of improvements to
real property are mere materialmen who are not covered
by the statute of repose, whereas manufacturers of an en-
tire improvement, like the elevator unit in Ellerbe, are
protected.”

At first blush, the Reddix court seems to have made a
useful distinction between manufacturers of improve-
ments, who are protected, and materialmen, who are not.
However, the problem with this holding is that the defi-
nition of “materialman” adopted by Reddix squarely in-
cludes the elevator manufacturer in Ellerbe.”” The defini-
tion defines materialmen as those who do not engage in
building or construction but merely manufacture or sell
materials, without performing any of the work of install-
ing or putting such materials in place. This is exactly
what Otis Elevator had done in Elerbe! There is nothing
in Section 16.009 or in the definition of “materiaiman”
to justify a distinction between a manufacturer of an en-
tire improvement and the manufacturer of a component
part.

The proper index of who is a “materialman” according
to the definition chosen by the Reddix court is whether
the person did “any of the work or labor in installing or
putting [the materials] in place”; i.e., whether the person
is “engaged in the business of building or contracting.” **
If the Reddix court had addressed the fact that Ellerbe
might be mistaken in its interpretation of “construction”
to include “manufacture,” it would have disapproved
Ellerbe as inconsistent with the definition of “materi-
alman” under Texas law. But because it chose only to dis-
tinguish Ellerbe, the Reddix court sidestepped the issue of
whether the manufacturer had furnished “construction,”
and thereby compounded the error of Ellerbe. This judi-
cial slight-of-hand shifted the focus from whether the
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person secking repose had engaged in protected con-
struction activity, to whether the item involved consti-
tuted an improvement or a component part of an im-
provement. As the product-focused approach replaced
the more appropriate activity-focused approach, Texas
courts continued the chain of confusion.”’

The Supreme Court of Texas analyzed Section 16.009
for the first time in Conkle v Builders Concrete Products
Manufacturing Company.*® In this wrongful death case the
parents of a worker who was killed in a concrete batch
plant sued the decedent’s employer and the plant manu-
facturer. The trial court granted the manufacturer’s mo-
tion for summary judgment based on the statute of re-
pose. The subject plant consisted of many component
bins and hoppers that joined with a concrete mixing ap-
paratus to form the entire plant. There was evidence that
the defendant had manufactured only the bins and hop-
pers and not the mixing apparatus. As such, there was
evidence that the defendant had manufactured only com-
ponent parts.”” In addition, there was evidence that the
manufacturer had originally sold the plant to a third
company, but it was later purchased by the decedent’s
employer and moved to the premises. Thus, there was
also evidence that the plant was portable. *

The Supreme Court found that summary judgment
should have been denied on both the “improvement”
issue and the “component part” (i.e., materialman) issue.
By relying on Reddix, the Supreme Court also side-
stepped (possibly inadvertently) the question of whether
furnishing “construction” under the statute includes the
off-site manufacture of a product. The result is the Su-
preme Court’s apparent perpetuation of the Ellerbe logic
that “construction” includes manufacturing activity. In
addition, it is an apparent approval of the Reddix holding
that a manufacturer of component parts of an improve-
ment (a materialman) is not protected, while the manu-
facturer of an entire improvement is protected.

Texas courts continued spreading the contagium that
began with Ellerbe. In Rodarte v Carrier Corporation® a
man was electrocuted while attempting to repair a
heater/air conditioner unit. The heirs brought suit
against the manufacturer, and the trial court granted the
defendant’s motion for summary judgment based on the
statute of repose. On appeal the plaintiffs argued that
Section 16.009 did not apply because Carrier had no role
in installing or servicing the unit. The court summarily
rejected this argument stating, “[t]he statute only re-
quires that the particular item in question be ‘an im-
provement to real property.””* This is curious because
the statute’s plain language requires that the person seek-
ing repose must also have furnished construction or re-
pair of an improvement.” The court went on to reject
the plaintiff’s component part argument, holding that the
heater/air conditioner unit was an improvement under
the statute.’

FEDERAL COURTS APPLYING TEXAS LAW: THE VIRUS
SPREADS

The first federal court to pass upon Section 16.009 was
Dedmon v Stewart-Warner Corporation,”” in which a
mother sued the manufacturer of a defective furnace that
caused the death of her son. The manufacturer supplied
the furnace boxed and fully assembled for installation in
the plaintiff’s home as part of an overall heating/air con-
ditioning system that included fuel lines, flues, and
ducts.’® The manufacturer did not install the furnace and
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was not involved with the design or construction of the
overall heating system in the home.”” The plaintiff ar-
gued that the furnace was not an improvement but
merely a component part of an improvement and, alter-
natively, that the defendant was a materialman not en-
titled to protection from the statute of repose.*®

The Fifth Circuit found it difficult to apply the im-
provement-versus-component-part distinction of Reddix
and Conkle, remarking, “if only systems can be improve-
ments, there is no principled way to tell whether an item
is a system or a part of one.”* The court also criticized
the fact that the Conkle decision does not explain which
characteristic of component-part manufacturers strips
them of protection.” The Texas courts had “skirted this
conundrum,” twice applying the statute to off-site manu-
facturers of home heating furnaces, holding that such
heating units are not component parts of improve-
ments.” The Fifth Circuit also observed that the Texas
cases focused on which products, rather than which actors,
merit protection.”

Despite its criticisms of this approach, the Fifth Cir-
cuit felt compelled to rely on the Texas courts that had

A cause of action can
be extinguished
before the injury
occurs.

applied Section 16.009 to a class of products rather than
a class of actors. Following Dubin I, Dubin 1I, and
Rodarte, the court held that the furnace in question was
an improvement, not a component part of the overall
heating system.” However, it noted that a correct analy-
sis of the legislative intent behind Section 16.009 would
likely exclude manufacturers or suppliers of standardized
goods such as circuit breakers, garage door openers, and
mass-produced heating units.* The court suspected that
the intent of the Texas Legislature was to protect con-
struction industry professionals who perform certain
functions, but not manufacturers.*

Until now, no court had analyzed the legislative his-
tory of Section 16.009 or the intended meaning and
scope of the word “construction” used in the statute.
Dayton Independent School District v United States Mineral
Products Company* (hereinafter Dayton I) was the first
case to hold that Section 16.009 does not apply to manu-
facturers who do not actually install the improvement.
The case was decided a month after the Fifth Circuit’s
decision in Dedmon but without knowledge of that deci-
sion. In Dayton I the manufacturers of asbestos products
used in a school building were sued by the school district,
and the manufacturer moved for summary judgment
based on Section 16.009. The asbestos materials manu-
factured by the defendants were delivered to the job site
in bags, then mixed with water and other additives, and

TEXAS TRIAL LAWYERS FORUM


jbreen

jbreen

jbreen

jbreen


sprayed or trowelled onto the building.” Thus, they were
“standardized, off-the-shelf, mass-produced products,
manufactured in an environment with ample opportunity
for quality control and pretesting.” *

The court’s thorough review of the legislative history
indicated that the legislature that enacted the predeces-
sor statute to Section 16.009 intended it to apply only to
construction contractors and repairers.”” The court
stated: “If the legislature had sought to afford immunity
to manufacturers of products, it could have easily done
so. However, the legislative history and the langnage em-
ployed by the statute indicate there was no such
intent.”*

Several weeks after its decision in Dayton I, the court
reconsidered the defendant’s motion for summary judg-
ment in light of the Fifth Circuit’s pronouncement in
Dedmon. In Dayton II°' the Beaumont District Court re-
versed itself, stating that Dedmon is controlling precedent
until it is overruled.”? The court was forced to hold that
manufacturers are in the class of persons potentially pro-
tected by Section 16.009 but urged the Fifth Circuit to
consider the legislative history.” The court also restated

The plaintiff was
injured when the
elevator . . . fell
30 feet.

its belief that the statute was intended only to protect
construction industry professionals, and further stated
that the Texas Supreme Court had approved this
classification.”*

Other courts also felt compelled to follow Dedmon,
perpetuating the bastardization of the statute begun by
Ellerbe.*

Several subsequent decisions appear to sidestep alto-
gether the issue of whether the statute was intended to
protect manufacturers of products installed on real prop-
erty. Instead, perhaps believing that the issue had finally
been put to rest, plaintiffs arguing against application of
the statute of repose concentrated on the component part
argument, with varying degrees of success. The products
involved in these cases included an electrical bus duct,’® a
heat exchanger at a hydrogen refinery,” underground
gasoline storage tanks,”® and powdered asbestos mate-
rial.®® These cases did not discuss the propriety of the
statute’s protecting manufacturers of products, and Ded-
mon appeared to be the definitive authority on the
subject.

A TEXAS COURT OF APPEALS SEES THE LIGHT

In Williams v U.S. Natural Resources, Inc.*® the Waco
Court of Appeals examined the legislative history of Sec-
tion 16.009 and held that Section 16.009 does not pro-
tect a manufacturer that does not actually install the
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product on the property. More than ten years after in-
stallation, the plaintiffs filed suit against the manufac-
turer of a furnace that had caused a house fire. The
manufacturer had nothing to do with the installation.®’
The court found that the legislature did not intend to
protect manufacturers who do not install the product on
the real property.” Instead, the intent was to extend pro-
tection only to constructors or repairers of improve-
ments to real property.

The court interpreted Reddix to hold that materialmen
are not protected because they do not install their prod-
ucts, not because they construct only component parts.*
They believed the definition of materialman adopted in
Reddix conflicted with that court’s inexplicable statement,
“component part manufacturers are not protected ... .”
The Waco court therefore interpreted Reddix to give
meaning to the definition of materialman; otherwise, its
inclusion in the case would be superfluous. The court felt
that, given the definition of materialman, the only ra-
tionale for disqualifying the manufacturer in Reddix was
its failure to install the product on the realty, not because
it had only manufactured a component part.”

In addition, the Waco Court of Appeals explained and
harmonized its holding with the Supreme Court’s hold-
ing in Conkle. Based on what it considered the true ra-
tionale of Reddix, the court believed the Conkle court’s
choosing of the component part rationale from Reddix
left an impression that the Conkle court denied the defen-
dant repose because it had not manufactured the entire
improvement.® The Williams court believed that the al-
ternative rationale for Conkle—that the product did not
qualify as an improvement because it was portable—was
sufficient to decide the case.” The Williams court did not
believe Conkle represented an explicit or implicit holding
that off-site manufacturers of products are protected.”®
And it did not accept the Dedmon court’s view that the
Supreme Court had adopted the so-called “product-
oriented approach.”®

The Williams court refused to follow Ellerbe, Dubin I,
Dubin II, and Rodarte, which it found contrary to the leg-
islative intent.” It criticized those cases for providing
protection to manufacturers that do nothing more than
construct personalty.” The court believed that the defi-
nition of materialman in Reddix provided the correct
basis for determining coverage under Section 16.009.
Clearing up years of confusion, the court in Williams
summarized its opinion by stating that a manufacturer is
a materialman unless it actually installs the product on
realty, and whether it manufactures a component part of
a product is immaterial.”

LOOKING BACK AT ELLERBE V OTIS ELEVATOR CO.

With the hindsight of Williams v U.S. Natural Resources
Inc., it is interesting to look back at the case that began all
the confusion. Ellerbe clearly recognized a distinction be-
tween construction professionals and manufacturers of
mass-produced products that just happened to be in-
stalled on real property. This begs the question of
whether the Ellerbe court intended to extend protection
to all manufacturers of mass-produced products that be-
come improvements. The court in Ellerbe stated, “we do
not determine whether materialmen come within the
statutory language.””* The court also cited with approval
several cases from other jurisdictions that have recog-
nized a distinction between construction professionals
covered by the statute of repose and manufacturers of
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mass-produced products who are not.”
In one of those cases, Burmaster v Gravity Drainage
District No. 2,” the Louisiana Supreme Court stated:

Suppliers and manufacturers, who typically supply and
produce components in large quantities, make stan-
dard goods and develop standard processes. They can
thus maintain high quality control standards in the
controlled environment of the factory. On the other
hand, the architect or contractor can pretest and stan-
dardize construction designs and plans only in a lim-
ited fashion. In addition, the inspection, supervision
and observation of construction by architects and con-
tractors involves individual expertise not susceptible of
the quality control standards of the factory.”

Burmaster’s rationale for the exclusion of manufac-
turers contradicts Ellerbe’s apparent pronouncement that
all off-site manufacturers of improvements are protected.
The court in Dayton I agreed and felt that the Ellerbe
court’s use of the phrase “the manufacture[r] of the ele-
vator would be a person performing or furnishing con-
struction” was not intended to extend repose to all manu-
facturers.”” One way to explain this may be that Otis
Elevator probably did not “mass-produce” elevators. It
may be that the particular elevator in question was de-
signed and built by Otis Elevator to fit into the particular
building involved, which may be more like professional
construction than mass production of a fungible good.
However, even if true, these facts were not apparent
from the opinion, and the Ellerbe court did not explain its
rationale. Therefore, the courts and litigants reading
Ellerbe could see only that it held that the manufacture of
a product was “construction” under the statute.

CONCLUSION

The final word on this issue has yet to come from the
Texas Supreme Court. Some indication of how the jus-
tices will respond to this issue has come from a case con-
struing the statute of repose applicable to architects and
engineers. In the context of a recent equal protection at-
tack on Section 16.008, the Supreme Court, in Trinity
River Authority v URS Consultants, Incorporated,’ stated its
belief that the legislature enacting that statute had ra-
tionally distinguished between designers and materi-
almen who supply manufactured goods for use in con-
struction.” Though the court was not addressing Section
16.009, the statement may indicate the court’s approval
of the distinction between construction professionals and
remote manufacturers.

Should the Supreme Court of Texas adopt the views of
Dayton 1, and Williams, it would bring Texas law in line
with most other states on statutes of repose. In Brown v
Overbead Door Corporation®™ the Western District of
Arkansas recently observed that “the majority and clear
trend” is to construe similar statutes of repose in such a
way that manufacturers of mass-produced fungible goods
are not protected.” Construing Arkansas’ similar statute
of repose, the Western District disapproved the reason-
ing of the Texas courts as articulated in Dedmon and
agreed with the reasoning of Dayton I and Williams.® It
may be that the judicial chain reaction of confusion initi-
ated by Ellerbe may be self-destructing just shy of reach-
ing critical mass.
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