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Property and Casualty 
Insurance

Property Insurance
– Personal Insurance

• Covers personal property and healthp p p y
• Home, auto, other personal insurance

– Commercial Insurance
• Covers buildings and structures – real property
• Covers personal property of business and others

– Casualty Insurance
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Property and Casualty 
Damages

Building (Real Property)
– Repair Cost
– Replacement Cost
– Actual Cash Value
– Fair Market Value
Contents (Personal Property)
Additional Living Expenses
Loss of Rents / Loss of Use / Business Income
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Subrogation Generally

Elements of Subrogation
Origins of Subrogation
Types of Subrogationyp g
– Contractual (Conventional) Subrogation
– Equitable (Legal) Subrogation
– Statutory Subrogation
Purpose of Subrogation
Anti-Subrogation Arguments
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Typical Subrogation 
Clause

“If we pay a claim under your policy, we will
take over your right to recover that amounty g
from any other person or organization. You
agree to cooperate with us and not do
anything that will interfere with our chances
of recovery.”
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Recognizing Subrogation

Requires training and experience
Must put on Plaintiff’s hatp
Understanding of tort law
Prompt recognition and action required
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Subrogation Investigation
Why investigate? 
How to investigate?
When to investigate? 
Investigation goals:
– Preserve evidence / avoid spoliationPreserve evidence  / avoid spoliation
– Recognize subrogation
– Identify key players, targets, witnesses
– Coverage issues (arson, exclusions, etc.) 
– Determine damages
– Notice issues
– Eliminate alternate causes of loss
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Picking Up Pebbles
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Product Liability

Design Defect
Manufacturing Defect
Marketing Defect
Identify and preserve product
Chain of custody
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Products Liability (cont.)

Manufacturing Defect: When the product bends,
breaks, fails, leaks, ignites, explodes or does
something different than as designed.
Design Defect: Product does conform to its plans
and specifications, but design itself renders
product unreasonably dangerous.
Marketing Defect: Seller fails to warn of product
dangers or provide instructions for safe use of the
product.
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Selecting and Hiring Experts
When to hire expert?
Choosing an expert
Cause vs. origin
Electrical/Mechanical/Chemical/Civil Engineerg
Accident reconstruction / Human factors
Reports
Expert databases / Referral companies
Being an expert in choosing an expert
Budget and cost-effectiveness
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Fire and Explosion Cases

Investigation is key
Cause and origin – investigation protocol
– NFPA 921NFPA 921
First origin, then cause
Fire spread cases
Fire response liability
Sprinkler systems / burglar and fire alarms
Eliminate other causes
Limitation of liability
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Inland and Ocean Marine

Inland Marine
– Not an Oxymoron 
Ocean Marine
– Ocean Cargo and Hull Insurance
Notice of Claim Requirements
Limitation of Liability
– Marine
– Ocean Marine
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Cargo Claims
Ocean Shipments
– COGSA (Carriage of Goods by Sea Act) 
International Air Carriage
– Contract of Carriage (Air Waybill)
– Carrier’s Tariff
– Warsaw Convention
Domestic Air Carriers
– Virtual Insurer of Goods in Transit
– Limitation of liability
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Subrogating Against God
Natural Disasters
– Hurricanes
– Floods
– Wildfires– Wildfires
– Hailstorms
– Ice Storms
– Windstorms
– Lightning
– Roofing Subrogation
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Great Flood of 1993

Upper Mississippi River Basin
Worst natural disaster in USA (cf. Katrina)
$20 billion damageg
Affected 9 states
50 people died
One flood in Kenosha, WI
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Contribution Claims in 
Wisconsin

• Definition
• Elements of Contribution Claim

– 1.  Joint Wrongdoers/Tortfeasors
– 2.  Common Liability to Same Person
– 3.  One Party Bore an Unequal Burden

• History
– Eliss v. Chicago (1918)
– Bielski v. Schulze (1962)
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Subrogation 
Recovery

$ 7,275,000
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Electrical Fires

Electrical engineer
Electrical wiring
Electrical equipment and appliancesq p pp
Site examination protocol
Identify electrical contractor / builder
Evidence of “unusual electrical activity”
Notice and preservation of evidence
Identifying defendants / third parties
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Bailment

Bailor / Bailee
ElementsElements
Presumption of negligence
Exculpatory clauses
Limitation of liability 
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Obstacles to Property 
Subrogation

Made Whole Doctrine
Economic Loss Doctrine
Statute of Limitations
Statute of Repose
Governmental Liability
Subrogation Waiver / Exculpatory Clause
Landlord / Tenant Implied Coinsured
Insured Cooperation
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Practical Tips and Summary
Subrogation Is An Investment
Take Investigation Seriously
Tag Large Losses For Additional  Investigation
Strive To Be Cost-Effective
Who Else Owns This Loss? 
Think Subrogation
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