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the owner knows or has reason to know
to be inherent in the work, is liable for
damage which results from painting
overspray.” Illinois rejected the argument
that inherently dangerous activities are
limited to such things as explosives, poi-
sons, toxic chemicals and wild animals.
Because overspray damage should be
anticipated by an owner when hiring an
independent contractor, and because
paint overspray is a relatively common
occurrence, an owner should anticipate
that paint might accidentally be sprayed
or splattered onto vehicles or other
premises nearby.” The court noted that
“it is common knowledge that spray
paint is often carried by the wind and
often splatters on surfaces where it is not
wanted.”” Other states, although not
specifically addressing this area of law
with respect to paint overspray, have
indicated that this particular exception to
the general rule of non-liability of an
owner hiring an independent contractor
will apply in situations involving poten-
tial for physical harm which is much less
significant than what otherwise might be
expected.® A New York court held that
use of acid to clean the side of a building
is an inherently dangerous activity which
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would expose the owner to owner to lia-
bility under this exception.” This is
because this work involved a risk of harm
inherent in the nature of the work itself,
just as the overspray is a risk inherent in
exterior painting.

Some states have held that painting is not
an inherently dangerous activity. A
Missouri Court of Appeals held that
painting an enclosed interior stairwell
was not an inherently dangerous activity
sufficient to provide an exception to the
general rule denying the owner’s liability
for the negligence of its independent
contractor.” To determine whether an
activity is inherently dangerous, a court
must ascertain the nature of the activity
and the manner in which it is ordinarily
performed.” Ohio has held that painting
near high power lines is an inherently
dangerous activity,” but has not applied
the exception to normal spray painting
operations. Kentucky has defined spray
painting as a “comparatively passive
activity,” and has held that an owner can-
not be responsible for overspray damage
caused by an independent contractor it
has hired to do the painting, because it
does not consider painting to be “inher-
ently dangerous.”” The court in that case

took the extreme position that if some-
thing can be done without probable
injury, it is not “inherently dangerous.”
They rejected the argument that an activ-
ity such as spray painting can become
inherently dangerous if preformed under
certain circumstances, including the loca-
tion of the work, time of day, wind con-
ditions, etc.” The court determined that
such influences do not transform “the
basic nature” of the activity to one that is
inherently dangerous.

SUMMARY

Whether or not an owner who hires an
independent contractor to conduct
painting operations will be responsible
for paint overspray damage caused by the
negligence of the contractor will be large-
ly dependent on the state in which you
are subrogating. As is true with most
subrogation investigation, it is vitally
important to obtain all of the relevant
information, documents and statements
necessary to ascertain the facts on which
the liability of the owner will hinge. If
the loss is large enough, and cooperation
is not being had from the various parties
involved, it is often prudent to get subro-
gation counsel involved, even at the

SUBROGATOR®/NASP


jbreen


investigative stage. Any painting contrac-
tor without sufficient insurance or assets
to satisfy a large judgment should be
made an ally, and can be used effectively
to assist in building a legal case against
the owner. Painting overspray is almost
unavoidable - understanding your subro-
gation rights and taking effective and
prompt action toward enforcing those
rights is not. Therefore, we have to be
diligent and aggressive in both building
and pursuing our subrogation rights in
all claims involving paint overspray.
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