











Auto Auction) described earlier in this article, more than $2.5
million was recovered from the State of California, the County
of Alameda, and the City of Hayward. This was no small feat
considering the dire economic situation the State of California
and many of its political subdivisions were under at that time.

Inverse condemnation is a legal remedy for a private landowner
(or its subrogated carrier) whose interests or ownership in land
has been interfered with, damaged or outright taken away by a
governmental action, such as routing drainage water for an
entire watershed into a confluence area, which results in the
increased likelihood of flooding for one particular resident as
opposed to the others. The fact that this one resident has an
increased risk of damage to his property in order that all the
residents in the watershed area can be somewhat free from
flood loss, means that the government has taken away a proper-
ty right of that single resident and damages may be recovered.
While inverse condemnation is much more complex than this,
the subrogation professional should simply be on the lookout
for potential recovery from governmental entities as well as pri-
vate concerns.

Subrogation with regard to Hurricane Katrina damage, while
perhaps politically incorrect, may still be viable. There are
numerous examples of decision making in the New Orleans
area that illustrate a lack of local government concern about
specific hazards to private residents. Local officials often resis-
ted proposals to protect their communities from storms
because they did not want to pay their share of federal projects.

Levy districts opposed hurricane protection floodgates at the
mouths of the city’s drainage canals, leading to the construction
of walls along the canals, which failed in Hurricane Katrina.

In the 1980s, the Federal Insurance Administration (FIA)
launched a subrogation suit for more than $100 million against
Jefferson, Orleans and St. Bernard Parishes, contending that
these parishes caused the FIA to pay excessive flood insurance
claims by failing to maintain levies and failing to enforce eleva-
tion requirements for new construction. This inaction on the
part of the parishes led to buildings being flooded and their
owners seeking compensation from the National Flood
Insurance Program (NFIP).

The courts ruled in the FIA’s favor and ordered the parishes to
improve their levy maintenance and enforcement practices.
The City of New Orleans also did not update its 1970 compre-
hensive plan for almost 30 years. When it got around to this in
1999, its New Century New Orleans Land Use Plan made
absolutely no mention of the extreme flood hazard facing the
city, ways of mitigating the hazard through land use and
building regulations or how the city might recover from an
event such as Hurricane Katrina. Still local governments are
willing to reduce natural hazards by managing development.
It is not that they are opposed to land use measures, but, like
individuals, they tend to prioritize things and view natural
hazards as a minor problem that takes a back seat to more
pressing issues such as unemployment, crime, housing, trans-
portation and education.
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SUMMARY

Subrogating flood losses
remains a complicated issue
that requires the diligence of
subrogation professionals and
their interaction with subro-
gation counsel and hydrology
experts. Recognition of subro-
gation potential remains the
biggest obstacle in successful
subrogation of flood losses.
Potential subrogation usually
cannot be recognized unless
you understand and speak the
language of hydrology, and
are willing to invest the time
and resources necessary to

flush out third party liability.
When in doubt, consult with
an expert and subrogation
counsel. God sends the rain,
and the last time we checked
he had absolute immunity.
Therefore, subrogation profes-
sionals should focus on the
actions of man which con-
tribute to turning the natu-
rally occurring perfect storm
into the perfect disaster.

ENDNOTES

" Gage can be spelled either gage or
gauge. It seems, however, that modern
hydrologists prefer the shorter of the two
spellings.

? The time of concentration is the time it
takes for the outflow from a certain
watershed area to equal the net inflow.
For a constant rainfall rate, it is the time
from the beginning of rainfall to the peak
outflow from the watershed. For exam-
ple, if a watershed contains primarily
steep slopes, the time of concentration
will be less. Steep slopes tend to result in
shorter response time and increased dis-
charge while flat slopes tend to result in a
longer response time and reduced dis-
charge.

* Runoff characteristics include soil type,
urbanization, channel slope, impervious
cover, land use, etc.

*42 U.S.C. §§ 4001, et seq.

* This is known as the Base Flood
Elevation or BFE.

¢ A floodway is defined as the channel
plus any floodplain area that must be
kept free of encroachment in order that
the 100-year base flood is carried without
increasing flood heights anywhere in the
floodplain by more than one foot.
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BASIC HYDROLOGY
TEST FOR SUBROGATION
PROFESSIONALS

(1) What is the percent chance that a 100-year flood will
occur at any given location within the next year?

(a) 1%
(b) 10%
(c) 28%
(d) 63%
(e)  100%

(2) What is the percent chance that a 100-year flood will
occur at any given location within the next 100 years?

(a) 1%
(b) 10%
(¢) 28%
(d) 63%
(e) 100%

(3) What is the percent chance that a 100-year flood will
occur at any given location twice in ten years (e.g., in
Kenosha, Wisconsin in 1993 and then again in 1998)?

(@)  0.1% (1 in 1,000)

(b) 0.4%
() 2%

(d) 10%
(e) 50%

(4) What is the percent chance that a 100-yeat flood will
occur at any given location twice in three years (e.g., in
Kenosha, Wisconsin in 1993 and then again in 1996)?

(a)  0.01% (1 in 10,000)

(b)  0.03%
(c)  0.4%
(d) 2%
(e) 10%

(5) What is the chance that a 100-year design frequency
bridge or levy will be overtopped at least once during the
design engineer’s 30-year career?

(a) 10%
(b) 15%
(c) 25%
(d) 30%
(e) 45%
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