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sprayed or trowelled onto the building.” Thus, they were
“standardized, off-the-shelf, mass-produced products,
manufactured in an environment with ample opportunity
for quality control and pretesting.” *

The court’s thorough review of the legislative history
indicated that the legislature that enacted the predeces-
sor statute to Section 16.009 intended it to apply only to
construction contractors and repairers.”” The court
stated: “If the legislature had sought to afford immunity
to manufacturers of products, it could have easily done
so. However, the legislative history and the langnage em-
ployed by the statute indicate there was no such
intent.”*

Several weeks after its decision in Dayton I, the court
reconsidered the defendant’s motion for summary judg-
ment in light of the Fifth Circuit’s pronouncement in
Dedmon. In Dayton II°' the Beaumont District Court re-
versed itself, stating that Dedmon is controlling precedent
until it is overruled.”? The court was forced to hold that
manufacturers are in the class of persons potentially pro-
tected by Section 16.009 but urged the Fifth Circuit to
consider the legislative history.” The court also restated
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product on the property. More than ten years after in-
stallation, the plaintiffs filed suit against the manufac-
turer of a furnace that had caused a house fire. The
manufacturer had nothing to do with the installation.®’
The court found that the legislature did not intend to
protect manufacturers who do not install the product on
the real property.” Instead, the intent was to extend pro-
tection only to constructors or repairers of improve-
ments to real property.

The court interpreted Reddix to hold that materialmen
are not protected because they do not install their prod-
ucts, not because they construct only component parts.*
They believed the definition of materialman adopted in
Reddix conflicted with that court’s inexplicable statement,
“component part manufacturers are not protected ... .”
The Waco court therefore interpreted Reddix to give
meaning to the definition of materialman; otherwise, its
inclusion in the case would be superfluous. The court felt
that, given the definition of materialman, the only ra-
tionale for disqualifying the manufacturer in Reddix was
its failure to install the product on the realty, not because
it had only manufactured a component part.”

In addition, the Waco Court of Appeals explained and
harmonized its holding with the Supreme Court’s hold-
ing in Conkle. Based on what it considered the true ra-
tionale of Reddix, the court believed the Conkle court’s
choosing of the component part rationale from Reddix
left an impression that the Conkle court denied the defen-
dant repose because it had not manufactured the entire
improvement.® The Williams court believed that the al-
ternative rationale for Conkle—that the product did not
qualify as an improvement because it was portable—was
sufficient to decide the case.” The Williams court did not
believe Conkle represented an explicit or implicit holding
that off-site manufacturers of products are protected.”®
And it did not accept the Dedmon court’s view that the
Supreme Court had adopted the so-called “product-
oriented approach.”®

The Williams court refused to follow Ellerbe, Dubin I,
Dubin II, and Rodarte, which it found contrary to the leg-
islative intent.” It criticized those cases for providing
protection to manufacturers that do nothing more than
construct personalty.” The court believed that the defi-
nition of materialman in Reddix provided the correct
basis for determining coverage under Section 16.009.
Clearing up years of confusion, the court in Williams
summarized its opinion by stating that a manufacturer is
a materialman unless it actually installs the product on
realty, and whether it manufactures a component part of
a product is immaterial.”

LOOKING BACK AT ELLERBE V OTIS ELEVATOR CO.

With the hindsight of Williams v U.S. Natural Resources
Inc., it is interesting to look back at the case that began all
the confusion. Ellerbe clearly recognized a distinction be-
tween construction professionals and manufacturers of
mass-produced products that just happened to be in-
stalled on real property. This begs the question of
whether the Ellerbe court intended to extend protection
to all manufacturers of mass-produced products that be-
come improvements. The court in Ellerbe stated, “we do
not determine whether materialmen come within the
statutory language.””* The court also cited with approval
several cases from other jurisdictions that have recog-
nized a distinction between construction professionals
covered by the statute of repose and manufacturers of
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mass-produced products who are not.”
In one of those cases, Burmaster v Gravity Drainage
District No. 2,” the Louisiana Supreme Court stated:

Suppliers and manufacturers, who typically supply and
produce components in large quantities, make stan-
dard goods and develop standard processes. They can
thus maintain high quality control standards in the
controlled environment of the factory. On the other
hand, the architect or contractor can pretest and stan-
dardize construction designs and plans only in a lim-
ited fashion. In addition, the inspection, supervision
and observation of construction by architects and con-
tractors involves individual expertise not susceptible of
the quality control standards of the factory.”

Burmaster’s rationale for the exclusion of manufac-
turers contradicts Ellerbe’s apparent pronouncement that
all off-site manufacturers of improvements are protected.
The court in Dayton I agreed and felt that the Ellerbe
court’s use of the phrase “the manufacture[r] of the ele-
vator would be a person performing or furnishing con-
struction” was not intended to extend repose to all manu-
facturers.”” One way to explain this may be that Otis
Elevator probably did not “mass-produce” elevators. It
may be that the particular elevator in question was de-
signed and built by Otis Elevator to fit into the particular
building involved, which may be more like professional
construction than mass production of a fungible good.
However, even if true, these facts were not apparent
from the opinion, and the Ellerbe court did not explain its
rationale. Therefore, the courts and litigants reading
Ellerbe could see only that it held that the manufacture of
a product was “construction” under the statute.

CONCLUSION

The final word on this issue has yet to come from the
Texas Supreme Court. Some indication of how the jus-
tices will respond to this issue has come from a case con-
struing the statute of repose applicable to architects and
engineers. In the context of a recent equal protection at-
tack on Section 16.008, the Supreme Court, in Trinity
River Authority v URS Consultants, Incorporated,’ stated its
belief that the legislature enacting that statute had ra-
tionally distinguished between designers and materi-
almen who supply manufactured goods for use in con-
struction.” Though the court was not addressing Section
16.009, the statement may indicate the court’s approval
of the distinction between construction professionals and
remote manufacturers.

Should the Supreme Court of Texas adopt the views of
Dayton 1, and Williams, it would bring Texas law in line
with most other states on statutes of repose. In Brown v
Overbead Door Corporation®™ the Western District of
Arkansas recently observed that “the majority and clear
trend” is to construe similar statutes of repose in such a
way that manufacturers of mass-produced fungible goods
are not protected.” Construing Arkansas’ similar statute
of repose, the Western District disapproved the reason-
ing of the Texas courts as articulated in Dedmon and
agreed with the reasoning of Dayton I and Williams.® It
may be that the judicial chain reaction of confusion initi-
ated by Ellerbe may be self-destructing just shy of reach-
ing critical mass.
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