











V rtually every case in Am rica that
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parrets the mantra that because
ubregation i an equiteble doctrine
equitable principals including the made

whele dectrine, should apply.
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Footnotes
(Health Insurance and ERISA Subrogation)

129 U.S.C. § 1003(a) (1999).
229 U.S.C.§ 1144 (1999).
3 Pilot Life v. Dedeaux, 481 U.S. 41 (1987).

4 Pilot Life Insurance Co. v. Dedeaux, supra. The Supreme Court
adopted a two-prong test to determine whether a state law
“regulates insurance” and is therefore saved from ERISA
preemption. The term “state law” includes “all laws, decisions,
rules, regulations, or other state action having the effect of law”.
29 U.S.C. § 1144(c)(1) and (2). The first-prong of the test is to
take a “common sense view” of the language of the saving clause
itself. The second-prong makes use of case law interpreting the
phrase “business of insurance” under the McCarran-Ferguson
Act, 15 US.C. § 1011, et seq., in interpreting the saving clause.
Three criteria have been used to determine whether a practice
falls under the “business of insurance”™: 1) whether the practice
has the effect of transferring or spreading a policy holders’ risk;
2) whether the practice is an integral part of the policy
relationship between the insurer and the insured; and 3)
whether the practice is limited to entities within the insurance
industry.

5 Metropolitan Life Insurance Co. v. Massachusetts, 471 U.S. 724,
105 S. Ct. 2380 (1995).

6 EMC Corporation v. Holliday, 498 U.S. 52,111 S. Ct. 403
(1990).

729 U.S.C. § 1132(a)(1)(B); Warner v. Ford Motor Company, 46
E3d 531, 534 (6th Cir. 1995).

829 US.C. § 1144(a).
929 U.S.C.§ 1132(a)(1)(B).

10 Warner, supra; Metropolitan Life Insurance Co. v. Taylor, 481
U.S. 58,67 (1987).

11 Anderson v. Electronic Data Systems Corp., 11 E3d 1311 (5th
Cir.), cert. denied, 513 U.S. 808 (1994) (ERISA completely
preempts state breach of contract cause of action).

12 Anderson v. Humana, Inc., 24 F.3d 889, 891(7th Cir.).
(Misrepresentations regarding HMO Plan are completely
preempted.)

13US.C.§ 1144.

14 Lee v. E.I. DuPont de Nemours ¢ Co., 894 F.2d 755 (5th Cir.
1990). (State law claims for fraud and negligent
misrepresentation are preempted by ERISA.)

15 Shaw v. Delta Airlines, Inc., 463 U.S. 85 (1983); Lee v. E.L
DuPont de Nemours & Co., 894 F.2d 755, 757-758 (5th Cir.
1990).

16 Shaw v. Delta Airlines, Inc., supra; Lee v. E.I. DuPont de
Nemours & Co., supra.

17 See Footnote 4, supra.
18 534 U.S. 204 (January 8, 2002).

19 Cutting v. Jerome Foods, Inc., 993 £.2d 1293 (7th Cir.), cert.
denied, 114 S. Ct. 308 (1993).
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20 Barnes v. Independent Auto Dealers Assoc. of California HoW
Benefit Plan, 64 E.3d 1389 (9th Cir. 1995); Sanders v. Scheideler, 25
E3d 1053 (7th Cir. 1994), appealed from Sanders v. Scheideler, 816
E Supp. 1338 (W.D. Wis. 1993); Provident Life and Accident Ins. Co.
v. Williams, 858 F. Supp. 907 (W.D. Ark. 1994); and Serenbus on
Behalf of UIU v. Mathwig, 817 E. Supp. 1414 (E.D. Wis. 1992).

21 Cagle v. Brunner, 112 E3d 1510 (11th Cir. 1997).

22 Copeland Oaks v. Haupt, 209 E.3d 811 (6th Cir. 2000); Hiney
Printing Co. v. Brantner, 243 F.3d 956 (6th Cir. 2001); Cagle v.
Brunner, 112 £.3d 1510 (11th Cir. 1997); Barnes v. Independent Auto
Dealers Assoc. of California He»W Benefit Plan, 64 F.3d 1389 (9th
Cir. 1995).

23 Harris v. Harvard Pilgrim Healthcare, Inc., 208 F.3d 274 (1st Cir.
2000) (Declined to adopt the made whole doctrine as federal
common law, citing Sunbeam-Oster’s proposition that to adopt the
made whole rule would be a disservice to the spirit behind ERISA’s
requirement of straightforward language. The court noted that
although Plan members would benefit financially, ultimately the
cost would be born by our other Plan members in the form of
higher premiums for coverage.); Waller v. Hormel Foods Corp., 120
E3d 138 (8th Cir. 1997) (Finding standard subrogation language in
SPD provided Plan with priority subrogation rights and rejecting
made whole rule because reasons for adoption under insurance law
do not transport easily into employee benefit Plans); Sunbeam-
Oster Co. v. Whitehurst, 102 E3d 1368 (5th Cir. 1996).

24 Alves v. Silverado Foods, Inc., 246 F.3d 679 (10th Cir. 2001).

25 Sunbeam-Oster Company v. Whitehurst, 102 E3d 1368 (5th Cir.
1996).

26 Copeland Oaks v. Haupt, 209 E3d 811, 24 Employee Benefits Cas.
(BNA) 1357, 2000 FED App. 125 P. (6th Cir. 2000); Hiney Printing
Co. v. Brantner, 243 F3d 956 (6th Cir. 2001).

27 Sanders v. Scheideler, 816 E. Supp. 1338 (W.D. Wis. 1993), aff’d
without op., 25 E.3d 1053 (7th Cir. 1993); Waller v. Hormel Foods
Corp., 120 E.3d 138 (8th Cir. 1997); Barnes v. Independent Auto
Dealers Association Health and Benefit Plan, 64 F.3d 1389 (9th Cir.
1995); Guy v. Southeastern Iron Workers Welfare Fund, 877 F2d 37
(11th Cir. 1989); and Copeland Oaks v. Haupt, 209 E3d 811 (6th Cir.
2000); Scholtens v. Schneider, 671 N.E.2d 657 (1ll. 1996); Waupaca
Foundry, Inc. v. Gehlhausen, 104 E Supp. 1052 (S.D. Ind. 2000);
Cutting v. Jerome Foods, Inc., 993 E2d 1293 (7th Cir. 1993) (stating
that it is not unreasonable for a Plan to disclaim the made whole
doctrine).

28 Cagle v. Brunner, 112 £3d 1510 (11th Cir. 1997), rek’g and
suggestion for rel’y en banc denied, 124 F.3d 223 (11th Cir. 1997)
(Held that Plan provision must specifically negate the made whole
doctrine); and King v. Pan American Life Insurance Co., 998 E.
Supp.1455 (N.D. Ga. 1996).

29 Sunbeam-Oster Company Group Benefits Plan v. Whitehurst, 102
F.3d 1368 (5th Cir. 1996); (Plan language stated that Plan is entitled
to obtain reimbursement for “duplicate benefit amounts” or
“benefits duplicated from another source” and the Court held that
meant Plan was entitled to full reimbursement); National Employee
Benefit Trust V. Sullivan, 940 E. Supp. 956 (W.D. La. 1996); Cutting v.
Jerome Foods, Inc., 993 F.2d 1293 (7th Cir. 1993), cert. denied, 510
U.S. 916; UIU Health and Welfare Fund v. Mathwig, 817 E. Supp.
1414 (E.D. Wis. 1992) (Stating that the court could not adopt
Wisconsin’s common law made whole doctrine as federal common
law because ERISA-qualified Plans are governed by ERISA); FMC
Corp. v. Holliday, 498 U.S. 52 (1990); Carpenter v. Modern Drop
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Forge Company, 919 E. Supp. 1198 (N.D. Ind. 1995); Provident Life &
Accident Insurance Company v. Lanthicum, 930 F.2d 14 (8th Cir.
1991); Shell v. Amalgamated Cotton Garment, 871 E. Supp. 1173
(D.C. Minn. 1994); Waller v. Hormel Foods Corp., 120 E3d 138 (8th
Cir. 1997); Barnes v. Independent Auto Dealers Association Health
and Benefit Plan, 64 F.3d 1389 (9th Cir. 1995); Plan established
priority of payment, and stated that the made whole doctrine
applied only where the parties are silent - it is a gap filler; Trustees of
Hotel Employees and Restaurant Employees International Union
Welfare Fund v. Kirby, 890 E. Supp. 939 (D.C. Nev. 1995); Walker v.
Rose, 22 E Supp.2d 343 (D.N.]J. 1998); Plan language provided that
Plan had a “first lien upon any recovery”); and Great-West Life ¢
Annuity Insurance Co. v. Barnhart, 19 F. Supp.2d 584 (N.D.W.V.
1998); Plan language provided that the Plan had a “first lien” on any
recovery.

30 Engle v. Wal-Mart Association Health ¢ Welfare Plan, 48 E Supp.
1114 (N.D. Ind. 1999); Bishop v. Burgard, 741 N.E.2d 306 (Ill. App. 3
Dist. 2000), reversed, 2002 WL 93124 (January 25, 2002). (While the
Court of Appeals in this decision held that the Plan’s language
determined whether the common fund doctrine applied, the
Supreme Court on January 25, 2002, reversed the appellate court’s
decision and held that because the attorney’s claim for fees under
the common fund doctrine was an independent action and totally
unrelated to the Plan itself, it was not preempted by ERISA).

31 Moore V. Blue Cross and Blue Shield, 70 F. Supp.2d 9 (D.D.C.
1999).

32927 F. Supp. 1068 (M.D. Tenn. 1996}, aff d, No. 96-6063, affd,
1997 WL 809997 (6th Cir. 1997) (unpublished opinion).

33 927 E. Supp. 1068 (M.D. Tenn. 1996.

34 Harris v. Harvard Pilgrim, 208 E3d 274 (1st Cir. 2000) (Declined
to adopt the made whole doctrine as federal common law, citing
Sunbeam-Oster’s proposition that to adopt the made whole rule
would be a disservice to the spirit behind ERISA’s requirement of
straightforward language. The court noted that although Plan
members would benefit financially, ultimately the cost would be
born by our other Plan members in the form of higher premiums
for coverage.)

35 Sunbeam-Oster, Inc. v. Whitehurst, 102 E3d 1368 (5th Cir. 1996);
and Waller v. Hormel Foods, Inc., 120 E3d 138 (8th Cir. 1997).

36 Barnes V. Independent Automobile Dealers Association of
California Health and Welfare Benefit Plan, 64 E3d 1389 ( 9th Cir.
1995).

37 Firestone Tire ¢ Rubber Company v. Bruch, 489 U.S. 101 (1989)
(The arbitrary and capricious standard of review applies where the
“Plan gives discretionary authority to determine eligibility for
benefits or to construe the terms of the Plan”); Ellis v. Metropolitan
Life Insurance Company, 126 E3d 228 (4th Cir. 1997); Health and
Welfare Plan for Employees of REM, Inc. v. Ridler, 942 F. Supp. 431
(D. Minn. 1996), aff d, 124 E.3d 207 (8th Cir. 1997); Cutting v.
Jerome Foods, Inc., 820 E. Supp. 1146, aff 'd, 993 E2d 1293 (7th Cir.
1993); Trident Regional Health Systems v. Polin, 948 F. Supp. 509
(D.S.C. 1996); and Cagle v. Brunner, 112 E3d 1510 (11th Cir. 1997).

38 Cagle v. Ford, 59 F. Supp.2d 548 (E.D. N.C. 1999).

39 Cagle v. Brunner, 112 E3d 1510 (11th Cir. 1997); and Copeland
Oaks v. Haupt, 209 E3d 811 (6th Cir. 2000).
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