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“This book is the bible on health insurance 
subrogation. No claims handler should be 
without it.”
- Barbara McCoy
 Self-Insured Services Company (SISCO)

“This incredible book is the how-to guide for 
health insurance subrogation in all 50 states.”
- Julia Chavarria
 PFL Life Insurance Company

All New 

Fourth Edition

IN ALL 50 STATESIN ALL 50 STATES

NEW - FOURTH EDITION AVAILABLE NOW!
• Updated To Include All The Newest Case Law!
• Updates To Collateral Source Rules, Preemption, 
  Made Whole and Common Fund Doctrine!
• New Plan Language Recommendations!
• Complete Health Insurance Subrogation Laws In
   All 50 States
• Covers The Application of ERISA In Every 
  Federal Circuit



Praise For

“ERISA and Health Insurance Subrogation - In All 50 States”

“A dif� cult and confusing subject made simple. If you 
have health insurance subrogation responsibilities, you need 
this book.”  -Loren Smith, Kelly, Smith & Murrah, P.C.

“When I entered the unsettled world of occupational 
accident plan subrogation, this book helped me � nd the 
answers.”  
-Beth Cipollo, Cambridge Integrated Services Group, Inc.

“As a lawyer, I can tell you that this book is essential to 
maximizing our clients’ subrogation recoveries. Don’t settle 
another subrogation claim without it.”
-David Gagliardi, Cambridge Integrated Services Group, Inc.

“Every lawyer and claims adjuster responsible for 
subrogation should get a copy of this book before handling 
another health insurance � le.”
-Daniel J. Offenbach, Leahy, Eisenberg & Fraenkel, Ltd.
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information, statutory amendments and case decisions. It 
re� ects the changing nature of health insurance subrogation and 
emphasizes the areas which have traditionally been weak spots in 
the subrogation professional’s arsenal. Although health insurance 
subrogation has become unduly complex and confusing over the 
past several years, the Fourth Edition goes to great lengths to 
make the complex understandable, easily digestible and useful.
The book is suitable for both the inexperienced health insurance 
subrogation claims handler and the seasoned veteran.

The Fourth Edition includes new case law, both state and 
federal, that has shed new light on causes of action available 
against plaintiffs’ lawyers who settle cases and do not honor 
a Plan’s reimbursement rights. This includes entirely new 
sections on Equitable Liens by Agreement and Conversion 
and Tortious Interference. As tort reform continues to change 
the subrogation landscape, the Fourth Edition details new case 
law applicable to medical malpractice actions and its interplay 
with subrogation claims and collateral source rules. New law 
and analysis has been added to the book con� rming that ERISA 
preempts not only state legislation, but also has the power to 
preempt the judgments and orders of state courts – even those 
orders touching on domestic relations, which is an area of law 
traditionally reserved for state courts. New federal district cases 
within the 6th Circuit have con� rmed that now two – instead of 
just one – requirements must be met in order to overcome the 
Made Whole Doctrine with your Plan language. The 6th Circuit 
also has a new decision which clari� es that the Common Fund 
Doctrine does not apply when a Plan says that it automatically 
has a � rst priority lien upon the proceeds of any recovery from a 
third party. New 6th Circuit case law regarding an ERISA Plan’s 
efforts to place a constructive trust on Social Security bene� ts 
received by a Plan bene� ciary which result in overpayment by 
the Plan has been added to Chapter 10. 

Additional information and guidance has been added 
to the Fourth Edition regarding the dif� culty of determining 
whether a Plan is self-funded as opposed to fully-insured and 
what is necessary to prove this. Also, tips for deciphering 
insurance � lings and Form 5500 mistakes which can mislead 
trial lawyers are addressed. New York’s collateral source statute 
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 What’s new in the Fourth Edition?

The Fourth Edition of ERISA And Health Insurance 
Subrogation In All 50 States contains a great deal of new 



was amended in 2009 to severely limit the subrogation rights of 
non-ERISA, fully-insured Plans which cannot avail themselves 
of ERISA’s preemption provisions. This Fourth Edition also 
contains helpful information regarding The Health Information 
Technology for Economic and Clinical Health Act (HITECH), 
enacted on February 17, 2009 and signed into law by President 
Obama, which could have a profound impact on subrogation’s 
interface with privacy law such as HIPAA. 

Overall, the Fourth Edition is a much more potent 
subrogation tool than its predecessor. ERISA and Health 
Insurance Subrogation In All 50 States remains the industry’s 
bible on health insurance subrogation and no claims handler, 
Plan administrator, subrogation professional, or lawyer should 
be without it.
 About the Book:

ERISA and Health Insurance Subrogation In All 50 
States is the most complete and thorough treatise covering the 
complex subject of ERISA and health insurance subrogation 
ever published. Unlike most areas of insurance litigation/
subrogation, health insurance subrogation requires the 
subrogation professional to be familiar not only with applicable 
state law and the many vagaries and nuances of health insurance 
subrogation within each state, but also the treatment of health 
insurance subrogation through ERISA, as applied by Federal 
District Courts, Federal Appellate Courts, and the United States 
Supreme Court. Familiarity with the general trends within each 
of the 12 Federal Circuits is also cited. This book introduces 
the health insurance claims handler, in-house counsel and 
subrogation professional to the complex and challenging world 
of health insurance subrogation in today’s insurance subrogation 
marketplace. It covers the following issues in all 50 states and 
every federal circuit:

The following issues and topics are covered in detail for
each of the 50 states and all Federal Circuits:
Types of Subrogation
• Conventional (Contractual) Subrogation
• Legal (Equitable) Subrogation
• Statutory Subrogation
• Difference Between Subrogation and Assignment
• Role of Equity
• Hospital Liens
• Medicare
• Other Statutory Subrogation Rights
Non-ERISA Health Insurance Subrogation
• Common Fund Doctrine
• Contributory Negligence
• Indemni� cation Agreements
• Indemnity Versus Investment Contracts
• Made Whole Doctrine
• Mandatory Joinder of Parties
• Medical Subrogation Generally
• Releases and Settlement Checks
• Statutes of Limitations

• Subrogating Against Municipalities
• Under/Uninsured Motorist Carrier Recoveries
Complete Summary of Health Insurance Subrogation 
in All 50 States
• Anti-Subrogation Statutes
• Collateral Source Rule
• Common Fund Doctrine
• Complete Statutes of Limitations
• Contractual Subrogation Rights
• Equitable Subrogation Rights
• Historical Treatment of Health Insurance Subrogation
• Interface with No-Fault Insurance Laws
• Limitation on Recovery
• Notice Requirements
• Rights of Reimbursement
• Rights of Subrogation
• Statutory Subrogation Rights
• Treatment on Made Whole Doctrine
• Wrongful Settlement
ERISA-Covered, Self-Funded Employee Medical Bene� t 
Plan Subrogation
• Allocation of Recovery Among Bene� ciaries
• Church Plans
• Exclusions from ERISA
• Federal Common Law
• Gerrymandered Settlements
• Government Plans
• History and Scope of ERISA
• HMO Plans
• Multi-Employer Plans
• Occupational Accident Plans
• Recovery Priorities
• Reimbursement Agreements
• Reimbursement Rights
• Rights of Subrogation Under ERISA
• Role of Plan Fiduciaries and Third Party Administrators
• Sample ERISA Plan Language
• Self-Funded Plans Versus Insured Plans
• Stop-Loss Coverage
• Subrogation Receipts
• Summary Plan Descriptions
• Trade Association Plans
• Trust, Contract and Labor Law Parallels
• Types of Subrogation Provisions
Preemption
• Complete Preemption
• Con� ict Preemption
• Erosion of Preemption
• Preemption, Savings and Deemer Clauses
• State Law Relation to Employee Bene� t Plans
Made Whole Doctrine Under ERISA
• As Effected by Plan Administrator’s Interpretation
• As Effected by Settlements
• As Effected by Reimbursement Provisions                         >
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• Made Whole Doctrine as Default Rule
• Plan Cooperation Clause
• Presumptions Against Made Whole Doctrine
• Self-Funded Plans
• Speci� c Plan Language Involving Made Whole Doctrine
• Summary of Made Whole Doctrine by Federal Circuit
Common Fund Doctrine
• Absence of Plan language
• As Effected by Plan Language
• As Effected by Plan Administrator’s Interpretation
• Common Fund Doctrine under Federal Common Law
• Full Reimbursement Language 
• Who May Raise Common Fund Claims
Other ERISA and Preemption Issues
• Anti-Subrogation Statutes
• Collateral Source Rules
• Common Fund Doctrine Statutes
• Lien Reduction Statutes
• Federal Common Law
• Federal Employee’s Health Bene� t Act
• Laws Regarding Minors 
• Medical Malpractice Recoveries
• No-Fault Insurance Laws
• Other State Statutes
• Regulation of Insurance Tests
• State Collateral Source Rules
Conversion of ERISA Subrogation Interests
• Breach of Fiduciary Duty
• Breach of Plan Terms
• Effective Release
• Implied Partnership
• Jurisdiction

• Plaintiffs’ Attorney’s Ethical Considerations
• Recovery of Same
• Tortuous Interference
• Unjust Enrichment
Enforcing Subrogation Rights Under ERISA
• Authority Under ERISA Plan
• Case Decisions
• Persons Who Can Pursue Subrogation
• Statutory Authority for ERISA Enforcement
• Venue 
Analysis & Application of Knudson and Sereboff Decisions
• Knudson Confusion Made Clear 
• Treatment of Knudson in Each Federal Circuit 
• Detailed Explanation of Sereboff Decision 
• Practical Rami� cations of Sereboff
• Plan Language Changes Needed as a Result 
Intervention and Jurisdiction
• Abstention
• Broad View
• Intervention
• Jurisdiction 
• Narrow View
• Removal
• State Court Jurisdiction After Knudson
• Statutes of Limitation
Improving Plan Language
• Examples of Good Plan Language
• Examples of Poor Plan Language
• Improving Plan Language to Maximize Subrogation
   Recoveries
• Plan Language Changes Recommended in Light of 
   Sereboff   and Knudson
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