





erence to fire insurance, fire insurance should be presumed to
be covered by the agreement." The states are deeply divided on
the issue.

When applied to commercial lease settings, if the tenant were
shielded from a subrogation suit, the commercial tenant’s own
liability insurer would also acquire a windfall, since it first
receives a premium to insure the tenant for his own negligent
acts, but then escapes having to pay for an anticipatable fire
loss. In addition, the collateral source rule would be under-
mined if the court released the tenant essentially because the
landlord had insurance. Most importantly, if the tenant is
deemed to be a co-insured without any such intent expressed
in the lease contract between the parties, the court would be
rewriting the landlord’s fire insurance contract, which unam-
biguously provides that the landlord alone has been insured.

While the laws of the various states differ when it comes to
whether the Sutton Rule is or isn’t applied as a blanket rule,
the question arises as to whether the lease sufficiently indicates
the intent of the parties was that the fire insurance obtained by
the landlord is for their mutual benefit, when the lease terms
merely state that “the Landlord will obtain fire insurance.”
Some jurisdictions feel that the mere obligation for the land-
lord to obtain fire insurance is sufficient to indicate that the
insurance is for the mutual benefit of the landlord and the ten-
ant.”” The logic used is that the tenant would not have negoti-
ated for the requirement that the landlord obtain fire insur-
ance if it didn’t benefit him at all.
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Many states have taken a more relaxed, case by case approach,
holding that a tenant’s liability to the landlord’s subrogating
insurer for negligently causing a fire depends on the intent and
reasonable expectations of the parties to the lease as ascer-
tained from the lease as a whole."”

The ability to subrogate effectively and negotiate successfully
in landlord/tenant situations depends on a subrogation profes-
sional’s familiarity with the laws of the particular jurisdiction
involved. A chart depicting the property subrogation laws of
all 50 states with respect to landlord/tenant subrogation set-
tings can be found on the website of Matthiesen, Wickert &
Lehrer, S.C. at http://www.mwl-law.com."
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