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plaintiff’s attorney if he deems the
discovery sufficient.5” On the other hand,
carrier’s are often criticized for not hav-
ing performed enough discovery on their
own, even though most of it would be
duplicative,

How active should a carrier be? Where
liability is hotly contested, the court should
review the carrier’s attorney’s activity in
light of its limited interest in the case. The
plaintiff’s attorney should still bear the
primary responsibility in the case,’® and
should not recover a fee where the majority
of time, if not all time, was spent enhanc-
ing a recovery for his client. On the other
hand, where liability is uncontested, or
otherwise easily susceptible to establish-
ment, the court can, and should, refuse to
award attorney’s fees to the plaintiff’s at-
torney.>?

NEED FOR
JUDICIAL GUIDELINES

Article 8307 §6(a) has been referred to
by the courts as ‘‘a model of confusing
legislation.’’%® Even the pre-amendment
version has been referred to as ‘‘an inept
bit of draftsmanship.’’$! Attorneys on all
sides of the docket as well as trial courts
and the courts of appeals, are begging for
direction, guidelines, and assistance in the
interpretation and application of Article
8307 §6(a).

Until the statute is amended and clarified
to reflect its original purpose and provide
direction, attorneys and judges are left to
flounder in the confusing array of decisions
that have been handed down. Below are
suggested factors to guide practitioners,
judges, and appellate courts alike.

1. Size of verdict or settlement.

2. Complexity of the case (rear-end col-
lision versus complex products liability or
air disaster cases).

3. Whether liability is reasonably clear.

4. Size of worker’s compensation lien in
relation to the amount prayed for or
ultimately recovered.

5. Insurance policy limits cases.

6. Whether the initial value of the case
is in excess of the lien.

7. Indicia of carrier’s intent to proceed
on its own.

8. How soon carrier becomes involved
in investigation or pursuit of the third-party
claim.

9. Negotiation of settlements should not
be a factor due to unequal bargaining
positions.

10. Whether or not a lawsuit has been
filed, and who filed it.

11. Hours spent on and work perform-
ed in case by carrier and its attorney.

12. Investigation performed by carrier
and utilized by plaintiff’s attorney.

NEED FOR
LEGISLATIVE REFORM

The 14th District Court of Appeals
recently made a plea for legislative
intervention:

[Wle note a significant absence of
statutory guidelines to assist the trial
court in making such divisions under Ar-
ticle 8307 §6(a). More definitive stan-
dards are needed to assess both the
degree of ‘“‘active participation’’ by both
attorneys and the relative benefit accru-
ing to the subrogee from that participa-
tion. 62

It is clear that the legislature did not en-
vision the waking of the insurance giant
and the increasingly active participation by
the carrier in order to protect its interests.
Until the Chambers decision and its pro-
geny are reversed, or the statute is amend-
ed, the stakes will continue to increase. No
longer are attorneys dealing with small
workers’ compensation liens, but rather,
at issue are cases involving hundreds of
thousands of dollars to be apportioned by
trial courts with little or no criteria on
which to make their decisions. The
legislature needs to amend and clarify Ar-
ticle 8307 §6(a), underscoring the primary
right of the carrier and the original
legislative intent behind granting the car-
rier its subrogation rights. The legislature
also needs to remove some of the ine-
qualities from the present interpretations
of this statute and provide the trial and ap-
pellate courts with guidelines so that they
can make informed decisions. The follow-
ing are suggestions for amendments that
might serve to provide equity for the par-
ties involved, while still retaining the pro-
tection for the carrier.

1. Reduce or limit the amount of *‘at-
torney’s fees’’ recoverable by the plain-
tiff’s attorney where the plaintiff’s at-
torney’s effort obviously were of primary
benefit to the plaintiff in increasing the
plaintiff’s recovery above and beyond that
of the worker’s compensation lien.

2. Grant attorney’s fees for the carrier’s
attorney out of the entire recovery first (as
in the pre-amended statute), and then ap-
portion some amount between the at-
torneys for the carrier and the plaintiff, if
the facts warrant it.

3. Limit the amount of fees to be appor-
tioned to a maximum of 25 percent just as
in compensation claims. The lien usually
represents medical expenses and lost wages
that are easy damage elements to recover
in most personal injury scenarios. Look at
the activity of the carrier’s attorney first;
if the attorney is active in the case, has
made movement toward a settlement in the
case, or otherwise indicates the carrier’s
intention to have prosecuted the third par-
ty action on their own but for the hiring
of the plaintiff’s attorney by the claimant,
no fees should be awarded.

4. Make provisions in the statute that
unless the plaintiff’s attorney stipulates to
the carrier’s lien and agrees to claim no
fees, the carrier is allowed to settle with
the defendant independant of the plaintiff,
and giving the third party carrier adequate
assurances or otherwise precluding the
plaintiff from recovering elements of
damage represented by the lien.

5. Amend the statute to indicate that the
court is not required to apportion the fee
simply because the plaintiff hires an at-
torney. The present statute uses the words
“‘shall apportion,”’ yet case law indicates
that this is not mandatory on the part of
the court. %3

6. Provide for recovery of little or no at-
torney’s fees where the carrier’s attorney
accedes to the reasonable requests for par-
ticipation and assistance from the plaintiff’s
attorney, and the carrier’s attorney makes
known his readiness to participate fully
with the plaintiff’s attorney as in
Melchor. %4

7. Redefine the main legislative intent
and purpose of Article 8307 §6(a) so as to
reflect the need to reduce the burden of in-
surance to the public and allow maximum
recovery from third party actions by com-
pensation carriers; the secondary purpose
of the article shall be to make sure that the
attorney who actually does the work is
compensated and that the carrier does not
receive a ‘‘free ride.”’

8. Provide for recovery of no fees when
the plaintiff’s attorney settles the third par-
ty case or reasonably could have settled the
third party case without filing suit because
the carrier has no negotiating standing and
cannot execute releases sufficient to satisfy
the third party carrier.

9. Provide for recovery of reduced or no
attorney’s fees when it is evident that the
carrier is ready, willing, and able to hire
its own attorney to pursue the third party
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action and there is some outward manifes-
tation of its intent to do so.

10. Prohibit recovery of attorney’s fees
under all circumstances where the carrier
is unable to participate or negotiate on its
own behalf because of circumstances
beyond its control (such as no suit being
filed or the compensation claim not being
filed until after the third party action is
settled).

11. Require an injured worker who has
received benefits to cooperate with the car-
rier in its subrogation efforts. Presently,
there is no such duty. An employee who
receives benefits and leaves his employ-
ment has no incentive to cooperate with the
carrier, often hampering its efforts to
recover.

12. Allow the carrier to recover pre-
judgment interest on its compensation lien.

13. Put the financial burden on the
wrongdoer/tort feasor rather than on the
insurance company. Require attorney’s
fees (for past and future benefits) to come
out of the third party recovery after the car-
rier has been fully reimbursed.

The millions of dollars that would be
saved by insurance carriers after im-
plementation of some of these suggestions
would translate into substantial dollars sav-
ed to the public on insurance premiums.

CONCLUSION

There is a tremendous need for
legislative reform giving trial courts
guidelines and criteria on which to base ap-
portionment decisions. The original pur-
pose of enacting Article 8307 §6(a) was
to reduce the cost of insurance burdens to
the insurer and, in turn, to the employer
and the public. The original intent of the
statute has been lost in a flurry of decisions
with the intent of preventing the carrier
from receiving a ‘‘free ride.”’ Insurance
companies are fighting tooth and nail for
100 percent recovery of their benefit
dollars. This often results in the attorneys
for the plaintiff and the carrier jockeying
for position or racing to the courthouse in
an effort to show that one has been more
active than the other and is deserving of
the lion’s share of the attorney’s fees. The
results are confusion, conflicting decisions,
and a total loss of judicial economy in third
party actions.
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