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TO CLIENTS AND FRIENDS OF MATTHIESEN, WICKERT & LEHRER, S.C.:

This monthly electronic subrogation newsletter is a service provided exclusively to clients and friends of Matthiesen,
Wickert & Lehrer, S.C. The vagaries and complexity of nationwide subrogation have, for many lawyers and insurance
professionals, made keeping current with changing subrogation law in all fifty states an arduous and laborious task. It
is the goal of Matthiesen, Wickert & Lehrer, S.C. and this electronic subrogation newsletter, to assist in the dissemination
of new developments in subrogation law and the continuing education of recovery professionals. If anyone has
co-workers or associates who wish to be placed on our e-mail mailing list, please provide their e-mail addresses to Rose
Thomson at rthomson@mwl-law.com. We appreciate your friendship and your business.
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INSURANCE SUBROGATION

WHO WILL SPEAK FOR SUBROGATION?

By Ryan L. Woody

On September 18, 2007, Matthiesen, Wickert & Lehrer testified before the Kansas legislature in support of
proposed Senate Bill No. 44. Currently, Kansas law prohibits the inclusion of subrogation language in health
insurance plans and policies. The proposed bill would, for the first time, allow health insurers to include
subrogation and reimbursement provisions in their policies. The bill promises to lower premiums for Kansas
residents and increase revenues for health insurers. The problem, once again, however, is that the insurance
industry is failing to stand up for its own valuable rights of subrogation.

Despite MWL'’s support, the bill appears to be on its last legs, in large part due to the absence of the
insurance industry. At the hearing, MWL and the bill’s sponsor, Senator Phillip Journey, were the only ones
to offer support for the bill. The Committee members asked several times where the representatives from
the major health insurers were. In fact, Blue Cross and Blue Shield of Kansas, who has a sizeable presence
in downtown Topeka, was noticeably absent.

In the absence of any health insurers or other industry proponents the Kansas Bar Association joined the
Kansas Trial Lawyers Association in opposing the bill. These lawyer groups testified about those hard luck
cases involving individuals who may not fully recover their damages if subrogation were to be allowed. In
addition, the Kansas Health Consumer Coalition and AARP both came out against the bill, despite the
promise of lower health premiums for their members.


http://www.mwl-law.com
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In spite of the vociferous opposition, the Committee voiced their support for the promise of lower premiums
for Kansas residents and businesses. However, they seemed baffled by the fact that the insurance industry
was missing. In addition, Committee members seemed befuddled that the insurance industry, despite its
promises of lower premiums, failed to produce any study or survey that demonstrates those savings.

Kansas Senate Bill No. 44 allowing health subrogation should be an example of a bill that galvanizes the
subrogation industry to support its passage. Instead, the industry’s absence will surely mean the defeat of
a bill that would have substantially increased revenues and reduced premiums. All too often, whether
advocating in front of state legislatures, judges, courts of appeals, or Supreme Courts, we are left with little
evidence but our word that subrogation serves the greater societal good. Far too many people in important
positions still believe subrogation is simply one of a long list of needless, spurious and sometimes frivolous
lawsuits which clog our civil courts and add to the backlog of important litigation in America. As set forth in
the attached MWL testimony, just the opposite is true. Subrogation is true and is right. It is part of the
backbone of the insurance industry, which is the fabric onto which our entire American economy is woven.

Subrogation prevents a double recovery and puts the burden and liability for the wrong on the back of the
person who created the loss in the first place. It prevents a negligent tortfeasor from benefitting from the
insurance paid for by the innocent victim, and helps hold down premiums for all persons, government
entities, and businesses. However, simply saying that allowing the insurance industry a right of recovery will
help accomplish these things won't carry the day. We must prove it. Our industry needs more public relations
efforts in the area of subrogation. Most people, including many lawyers, don't understand the concept of
subrogation or have never even heard the word. We need studies conducted across the country exhibiting
and proving that recoveries help reduce premiums. We need anecdotal stories about companies whose very
existence was threatened by a catastrophic injury, death, or loss - only to be reborn with a complete reversal
of their risk modifier and loss history with a successful subrogation recovery. We need evidence that such
things do translate into lower premiums. We need more state laws mandating that successful recoveries be
translated into the loss history of the insured and reflected in their future premiums. Without these things,
we are simply spitting into the wind as MWL did before the Kansas legislature.

A copy of MWL's testimony before the Kansas legislature can be viewed by clicking on the paperclip in the
box below this article. Please send a copy of it to individuals within the insurance industry who have
responsibility for advocating and protecting our precious rights of subrogation.

MWI s Testimong Before the K ansas chislature g
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HOUSTON CHRONICLE ARTICLE ON SUBROGATION

By Gary L. Wickert

It's not too often that subrogation makes the news, but on September 21, the Houston Chronicle issued a
major story in their business section on exactly what subrogation is. It may be a bit simplistic for those of us
in the recovery industry, but for many people reading the story, it will be the first time they have heard the
word. Our industry needs continued and persistent public relations pieces like this wherever and whenever
possible. The success and viability of subrogation against the onslaught of ill-conceived notions of equitable
and legal defenses depends on educating the public - especially judges and lawmakers. Unless we can
convince the public that subrogation is more than simply lining the pockets of the insurance giants after
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Dear Senator Vratil, Representative O’Neal,
and Distinguished Members of the Special
Committee on Judiciary,

I appreciate the opportunity to present these comments to you regarding Senate Bill No. 44, which
addresses Subrogation Clauses in Health Insurance Contracts.

I'am Ryan Woody, an attorney with the national subrogation firm, Matthiesen, Wickert & Lehrer, S.C.
Our firm specializes in representing insurers pursuing subrogation throughout the country, including Kansas.'
We also publish national treatises on health insurance and workers’ compensation subrogation. Additionally,
Icome to you as a member of the National Association of Subrogation Professionals (“NASP”). NASP consists
of insurance claims personnel, attorneys, experts, collection agencies and other vendors who provide valuable
services to the industry. The mission of NASP includes enhancing the stature and effectiveness of subrogation
through education, training and the exchange of information.?

Health Insurance and Subrogation Generally

Senate Bill No. 44 is vitally important to all health insurers and their Kansas insureds. Health insurance
is a means by which large groups of people spread or pool risk in order to protect individual members of the
group. The primary purpose of health insurance is to pay for illness or injury not attributed to a third party,
rather than for expenses caused by a third party’s wrongful conduct. Fortunately, only a small percentage of
persons covered under a health plan will suffer a serious injury caused by the wrongful conduct of another.

1
See www.mwl-law.com

2Gary L. Wickert, ERISA and Health Insurance Subrogation In All 50 States, 2d ed., Juris Publishing, New
York, 2006; and Gary L. Wickert, Workers’ Compensation Subrogation In All 50 States, 3d ed., Juris Publishing,
New York, 2007.

3 .
See www.subrogation.org
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However, when health insurance dollars are spent on these types of claims, it affects the entire group. Kansas
should not force health insurers to become the insurer for the wrongful third-parties. Senate Bill No. 44
promises to shift that burden of the financial loss from health insurers to the wrongful third-parties.

Generally speaking, health subrogation refers to the efforts by health insurers to recover money by virtue
of the rights of its insured against a liable third-party. The typical example of subrogation involves a two-car
automobile accident. ABC Insurance Company pays for the medical bills of its insured, driver No. 1. Driver
No. 1 then sues driver No. 2 who was responsible for running the red light that caused the accident and the
resulting injuries. Through that lawsuit, ABC Insurance Company can recoup the medical benefits from driver
No. 2, who was at fault for causing the accident. Subrogation clauses operate to prevent double payment for the
same claim and ensure that the liability for tort claims rests with the person who caused the injury and not with
innocent beneficiaries and their health insurers.

The right of subrogation is extremely important to insurers. Accordingly, the inclusion of provisions
recognizing the right of insurance companies to seek subrogation or reimbursement for payments made in the
event of a loss are the norm for almost every type of insurance contract. In fact, it is not uncommon for insurers
to include both subrogation and reimbursement provisions in a policy. Consequently, every insurance company
has established within its claims process a procedure for enforcing its interest in being repaid through both
subrogation and reimbursement.

Importance of Healthcare Subrogation

The healthcare industry is one of the largest and most expensive industries in the United States.
According to an annual survey by the Kaiser Family Foundation and Health Research and Educational Trust,
annual health care spending in the United States reached $2 trillion, which is 16% of the Gross Domestic
Product.* The average cost of family coverage is $12,100.06 per year, which represents a 6.1% increase over
2006.° Since 2001, these studies have found that health insurance costs have increased 78%, compared with a
17% increase in the cost of living.* In fact, premium growth has far exceeded the growth in workers’ earnings
and inflation over the last twenty years.”

The evidence of an impending healthcare crisis is obvious. As healthcare costs continue to rise,
employers must either limit benefits or pass along the cost to their employees. Neither option should be
acceptable at a time when nearly 47 million Americans are uninsured.® Cost containment mechanisms such as
subrogation and reimbursement provisions are critical to ensure that the number of privately insured individuals

* See Health Care Costs, A Primer, (August 2007), attached as Exhibit “A”.

3 See 2007 Annual Survey, Costs of Health Insurance, p.11, attached hereto as Exhibit “B™.

¢ 1d.
7 See Exhibit “A” at p.9, Figure 8.

8 National Coalition on Health Care, Facts on Health Insurance Coverage, available at

http://www.nchc.org/facts/coverage.shtml
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does not decrease. As the numbers of privately insured individuals decrease, the financial burden of health care
will continue to shift to the already taxed state and federal systems. 1t should be the public policy of Kansas to
encourage private health insurers to utilize subrogation and reimbursement in order to contain costs and reduce
premiums. By permitting health insurers to recoup their paid claims through subrogation, Senate Bill No. 44
promises to help lower the cost of premiums for Kansas businesses and residents.

Courts and Legal Scholars Agree That Subrogation Affects Premiums

Both courts and scholars agree that subrogation recoveries are an important component in calculating
the cost of premiums. One legal scholar at the University of Chicago explained how subrogation impacts
insurance premiums.’ “An insurance company sets its rates based on historical net costs. Thus, if the insurer
had one hundred policyholders in the experience period, and experienced a total of $20,000.00 in claim costs,
it will set its actuarial premiums at $200.00 per policy holder. If, on the other hand, the insurance company
experienced $20,000.00 in claim costs and received $5,000.00 in subrogation, it will set its actuarial premiums
at $150.00 per policy holder.”'® Similarly, another writer explained how subrogation recoveries figure into an
insurer’s premium calculations:

Revenue gained by the insurer, whether through subrogation collection or otherwise, is applied
toward responding to the actual risk that is required to be paid by the insurer under the terms of
the contract or policy...As a source of revenue, subrogation operates to reduce the actual past
cost total used in the calculation of probable future insurable risk or loss on which future
premiums will be based."

Courts throughout the country agree that healthcare subrogation assists society by lowering health
insurance costs and preventing double recoveries.'> Most recently, the 8" Circuit Court of Appeals, considering
a Missouri case, held that by denying health plans the right of subrogation, the cost of insurance for all plan
members increases.”” That court acknowledged that although the individual beneficiary who was injured in the
accident would benefit by denying the health plan the right to subrogation, “...all other plan members would bear

0 See Jeffrey A. Greenblatt, Insurance and Subrogation: Where the Pie Isn’t Big Enough, Who Eats Last?,
64 U. Chi. L. Rev. 1337 (1997), attached hereto as Exhibit “C”, citing Harry L. Sutton, Jr. and Allen J. Sorbo,
Actuarial Issues in the Fee-For-Service/Prepaid Medical Group, 46 Center for Research in Ambulatory Healthcare
Admin 2d ed 1993) (“An adjustment to estimated total HMO expenses...should be included to project the impact of
coordination of benefits, workers’ compensation, and subrogation.”) and author’s Phone Interview and Letter from
Dean K. Lam, Senior Actuary for Allstate Insurance Company to Jeffrey A. Greenblatt, Jan. 30, 1997 (“Lamb
letter”) (on file with U. Chi L. Rev.).

1 1d. at 1355.

1 F. Joseph Du Bray, A Response to the Anti-Subrogation Arsument; What really emerged from
Pandora’s Box, 41 S.D.L.Rev. 264 (1996), attached hereto as Exhibit “D”.

2 See e.g., Brooks v. AM.F. Inc., 278 N.W.2d 310, 313 (Minn.1979).

1> Administrative Committee of Wal-Mart Stores, Inc. v. Shank, 2007 WL 2457664 (8™ Cir. Aug. 31,

2007).
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the cost in the form of higher premiums.”* In addition, courts have recognized that subrogation and
reimbursement is especially vital to the financial stability of small group and self-funded plans.'®

This Committee should also note that health insurance subrogation exists, at least to some extent, in
Kansas already. Kansas courts allow those health plans that fall under the federal law of ERISA to enforce
subrogation agreements.'® Kansas also allows certain single-employer self-funded plans to enforce subrogation.
K.S.A. 40-202. Additionally, the Legislature has seen fit to allow for subrogation involving workers’
compensation (K.S.A. 44-504(a) and (b)), Personal Injury Protection (“PIP”) (K.S.A. 40-3113a), and uninsured
motorist benefits (K.S.A. 40-287).

Senate Bill No. 44 does not mandate subrogation. Instead, it grants only those health insurers that
incorporate subrogation recoveries into their premium calculations, the option ofincluding a subrogation clause.
This option would still allow Kansas health consumers to purchase health insurance contracts without
subrogation clauses. For example, the Wisconsin Supreme Court commented on the different insurance choices
available to consumers in that state, writing:

Insurance companies writing medical and hospital expense coverage and medical payment
coverage have made increased use of provisions in their policies which are aimed at avoiding
duplication in coverage. These companies have written policies, with an appropriately reduced
premium, which contain a subrogation provision. This contractual provision specifies that the
insurance company has subrogation rights for any recovery from a third party or his insurer made
by its insured who is injured by the negligence of a third party and who incurs expenses which
are paid by his own insurance company."’

Accordingly, by allowing subrogation clauses in health insurance contracts, Kansas consumers will
receive bother greater choice and reduced premiums in the health insurance market.

Allowing Health Subrogation Will Reduce the Number of Lawsuits

Next, I would like to briefly comment on a common misconception that appears to be circulating about
this Bill. Allowing health insurers a right of subrogation will not increase the amount of lawsuits. In fact, |
believe it will have the opposite effect of reducing lawsuits. For example, without subrogation many plaintiffs
are free to bring a lawsuit without concern for whether he or she must repay their health insurer. If plaintiffs
were forced to repay their health insurers upon a third-party recovery, many doubtful or borderline cases would
not be brought.

" 1d. at *4, citing Harris v. Harvard Pilgrim Health Care, [nc., 208 F.3d 274, 280-81 (1% Cir.2000).

15 Bill Gray Enter,, Inc. v. Gourley, 248 F.3d 206, 214 (3’d Cir. 2001); Accord Administrative Committee of
Wal-Mar Associates Health and Welfare Plan v. Willard, 302 F.Supp.2d 1267 (D. Kan. 2004).

16 Octinger v. Polson, 20 Kan. App.2d 255, 885 P.2d 1274 (Kan. App.1994); see also Willard, supra.

17 Associated Hosptial Serv., Inc. v. Milwaukee Auto. Mut. Ins, Co., 147 N.W.2d 225, 33 Wis.2d 170 (Wis.

1967).
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Consider a scenario where a plaintiff slips and falls at a local store, in which he was partially at fault.
His health insurer pays $5,000.00 in medical bills caused by the fall. If the plaintiff believes that he can only
recover $5,000.00 from the store owner, due in part to his own fault, and must also repay his health insurer, he
may decide not to bring the case at all. Justice Antonin Scalia recently commented on this scenario during oral
arguments of a health subrogation case that was before the United States Supreme Court.'® In that case, the
Supreme Court was faced with a question of whether or not to allow reimbursement to ERISA covered health
insurers. In response to Justice Anthony Kennedy’s question about whether subrogation should be allowed in
cases where the final settlement was less than the amount paid by the health insurer, Justice Scalia replied,
“Presumably such a weak — such a weak claim would not be brought because there — there’s nothing at the end
of it.”'* However, the absence of subrogation encourages the hypothetical plaintiff above to bring his lawsuit
every time. Senate Bill No. 44 would undoubtedly have the effect of reducing similar questionable lawsuits.

Conclusion

The Legislature faces significant challenges, both short and long term, as you consider how the State will
pay for the growing costs of health care. Allowing health insurers to recoup funds through subrogation will not
cure the health care crisis, but it will help fight the trend in rising health care costs and premium payments faced
by Kansas residents. Senate Bill No. 44 costs the State nothing but promises to ease the burden of increasing
premiums faced by insureds throughout Kansas, and therefore warrants this Committee’s full consideration.

Thank you for the opportunity to address the Committee today on the issue of subrogation in health
insurance contracts. I would be happy to answer any questions you may have at this time.

Very truly yours

& LEHRER, S.C.

'8 Sereboff v. Mid-Atlantic Medical Serv., LLC., 126 S.Ct. 1869 (2006); see partial transcript of oral
argument attached hereto as Exhibit “E”.

19 Exhibit “E” at pp. 46-47.
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taking premiums for the risk of assuming the loss, subrogation as we know it may cease to exist in the next
generation. If you are in the insurance business, please talk to your lobbyists or public relations personnel
and urge them to sponsor studies on the effects of subrogation on reduced premiums and insurance rates.
Ask them to go to bat for a right that we have taken for granted for far too long. If we don't go public with
what we do, we may wake up one day and ask ourselves what happened.

Below is the Houston Chronicle article that | am referring to above. Also of interest, the writer of this article
interviewed Loren Smith, a Houston attorney, who is and has been for nearly a decade now, one of our
Texas local counsel.

Sept. 21, 2007, 9:22PM
By MARY FLOOD
Copyright 2007 Houston Chronicle

INSURERS PAY YOU; WHO PAYS INSURERS?
Subrogation is little-known but increasingly used by firms to get reimbursement.

When you sue over a car crash or defective product, you are usually suing for two — you and your insurance
company.

Though lawyers know insurance companies track such lawsuits in order to recoup the money they've paid
you, few who sue and probably few who serve on juries realize this.

The term for this attempt at recovery is "subrogation.”

"The vast majority of people, when | say | work in subrogation, they say 'What?' " said Loren Smith, a
Houston subrogation attorney for 16 years. "l have a little spiel to explain. My wife uses it, too."

Smith tells folks to think about a house that has burned down because of a defective heater and the
homeowner's insurance company pays for the loss. Subrogation is when the home insurance company goes
after the heater maker and its insurance company to be reimbursed.

"After we tell them this, you might see a gleam register in their eye," said Smith, who has seen insurance
companies increase their subrogation activity in the last decade.

Smith said that though the vast majority of insurance claims do not involve subrogation, there is enough work
to keep attorneys like him doing this full time.

X-Ray Example

The tip of the subrogation iceberg can emerge, for example, when someone in the family is injured, gets an
X-ray and then the insurance company writes to see if an accident caused the injury and if someone else
was at fault.

The goal of that letter is to see if there is some place the insurance company can get reimbursed for the cost
of the X-ray and care. This is one way an insurance company can find out if someone else is planning a
lawsuit or if it might want to sue.

Don Kidd, a lawyer who tries and handles a lot of personal injury cases at Jim Adler's Houston law office,
said subrogation is often a surprise to his clients.

"Subrogation is the insurance companies trying to recover any way they can, and they want to stand in line
first," said Kidd, referring to insurance contracts that require the insurance company be paid first in out-of-
court settlements.



A recent Texas Supreme Court case ruled that is fine, even if the injured party will never get the money
needed for future problems.

Kidd said insurance subrogation is one of the things lawyers must consider in deciding whether to pursue
a case.

He said if the injured person's insurance contract allows for subrogation, some cases just aren't worth it for
the injured person to sue. He said they'll likely leave the courtroom empty-handed, though their medical bills
would be paid back to the health insurer.

Kidd worries that since Texas law bans discussing health insurance payments in trial, juries might assume
someone hurt had insurance to cover the injuries and money awarded will go to the person on top of that.

Group Only 10 Years Old

The National Association of Subrogation Professionals is only about 10 years old, and it's filled with
insurance professionals, attorneys, collection agency workers and expert witnesses. Its magazine is called
Subrogator.

Leslie Wiernik, director of education for the nonprofit group, said subrogation comes up a lot in auto
accidents, workers compensation cases and other injury cases.

She said the insurance industry is becoming increasingly aware of the benefits of subrogation and the ways
to get involved early to preserve evidence and establish a lien.

"The concept has been around for hundreds of years, but ... it was an afterthought until about 15 years ago, "
Wiernik said. "The market is not what it used to be, and insurance companies are looking for other ways to
increase profits."

She's seen companies becoming more proactive about subrogation — which is mostly from other insurers.
She said a health care insurance company may seek reimbursement from an auto policy insurer after an
auto accident, for example.

Wiernik said the idea behind subrogation is that people would not be allowed to "double dip," or to have
insurance pay for a claim and then get the same money paid to them by the wrongdoer. But she said it's also
good policy because it can keep insurance premiums down.

Shep Sands, a Dallas subrogation lawyer active in the national group, said he tells people that subrogation
is usually "a transfer of assets from one insurance company to another."

Some of his job, he said, is filing lawsuits when the injured party doesn't do it.

Examples, he said, would be suing a contractor whose negligence started a house fire or suing a dog owner
whose pit bull attacked a line worker and caused an injury on the job.

Sands said that because laws in Texas have reined in the ability to sue for torts or injuries, he's seen more
lawyers who formerly did plaintiffs work moving to subrogation cases.

mary.flood@chron.com
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HOW DO WE KEEP YOU CURRENT ON SUBROGATION LAW?

By Gary L. Wickert

One of the benefits of utilizing a full service subrogation firm is that you will be automatically kept abreast
of new developments and/or changes in subrogation law in all 50 states. This includes new amendments to
statutes and breaking court decisions in both federal and state courts. We felt it relevant to let you know
exactly how we do this, so that you are comfortable knowing that you are getting the very latest in breaking
subrogation news.

As lawyers, we subscribe to electronic legal services which scour and digitize new case decisions and slip
opinions, as well as new or amended statutes fresh out of the state legislatures or Congress. Within hours
of cases being released, the new statutes or cases are sent to our desks, where we decipher them to
determine if they are truly a change in the law, a brand-new law, a significant decision affecting your
subrogation files, or simply nothing at all. This often means that you receive the new or amended laws even
before plaintiffs’ lawyers, and can use the information to your advantage in dealing with your subrogation
files. Knowing a change in the law in any particular jurisdiction might affect the way you handle a particular
matter or whether you need to compromise in a given situation, or promptly refer the matter to subrogation
counsel.

We communicate these changes in the law to you through our electronic monthly newsletter, or, if the
development is more significant, through our subrogation alert. All of it is sent to you at the speed of light
to ensure that you are on the cutting edge of recovery and subrogation law in any jurisdiction where you find
yourself.

This electronic newsletter is intended for the clients and friends of Matthiesen, Wickert & Lehrer, S.C. It is designed to keep our
clients generally informed about developments in the law relating to this firm’s areas of practice and should not be construed as legal
advice concerning any factual situation. Representation of insurance companies and/or individuals by Matthiesen, Wickert & Lehrer,
S.C. is based only on specific facts disclosed within the attorney/client relationship. This electronic newsletter is not to be used in
lieu thereof in any way.
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